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Aruban resident companies are exempt from profit tax on
dividends and capital gains with respect to a qualifying
participation. A 10% withholding tax is imposed on
dividends paid to non-qualifying participations. The rate
is reduced to 5% for dividends paid to publicly traded

companies.

Losses in a financial year may be carried forward for 5
years to be offset against profits of future years. No carry

back is allowed.
7.1.4 Taxation Procedures & Tax Rate

The standard tax year is the calendar year, but a company
may use its fiscal year as its tax year. An annual profit tax
return must be filed with the tax inspector of corporate
taxes within six months after the end of the tax year,
unless the company applies for an extension. Together
with the tax return, companies must file annual financial
statements, comprising a balance sheet and a profit and
loss account. The Aruba Tax Authorities may impose
arbitrary assessments if the taxpayer fails to file a return.

As of January 2007, the corporate income tax is yearly
levied at the flat rate of 28 %.

7.2 Tax on Individuals

7.2.1 General

For income tax purposes, individuals are classified as
either resident or non-resident. Residents are taxed on
their worldwide income. Non-residents are taxed on
Aruba-source income like income from employment,
income from real property situated in Aruba and income
from shares in an Aruba established company.

7.2.2 Taxable Income

Taxable income consists of the following items:

Net proceeds from:

(1) Real estate AWG ...
(i) Movable property AWG .....
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(iii) Business and employment AWG .....

(iv) Annuities or pensions AWG ... +
Gross income AWG ...
Personal allowances AWG .....-/-
Extraordinary allowances AWG ..... -/-
Net income AVWG ...
Child allowance AWG ..... -/-
Old age allowance AWG ..... -/-
Tax losses carried forward AWG .....-/-
Taxable income AWG ...

7.2.3 Taxation Procedures & Tax Rate

Individuals should annually file an income tax return
form. The income tax return for the calendar year should
be filed within two months after the issuance of the tax
return form, unless an extension for filing is obtained.

The tax rate depends on several criteria. If an individual
complies with the following criteria, tax group I will apply
for which the maximum income tax rate is 55.8%:

= Houschold consisting of married couple with a
single income;
Single parent;
Divorced, but having been married for a period
longer than 5 years.

In any other case, tax group Il will apply for the individual,
with a maximum income tax rate of 58.95%.

The income tax rates are progressive, varying from 3%
up to 58.95%, depending on a taxpayer’s marital status,
the number of income earning persons in the family and

dependants. The first AWG 17,600 (US$ 9,800) is not
taxable for income tax purposes in 2007.

Resident and non-resident individuals are subject to
income tax at the same progressive rates.
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7.3  Wage Tax and Social Security Premiums
7.3.1 General

Every employer should withhold wage tax in respect
of his employees. This wage tax is calculated based on
a progressive rate. It has been stipulated in the State
Ordinance Wage Tax that the wage tax has to be
determined based on the full annual wages, even though
the employee was employed for a few months, only. This
is called conversion. This implies that the tax amount is
determined based on the wages the employee would have
received, if this employee would have been employed the
entire year.

7.3.2 Taxable Wage

All the compensation (in cash or kind) that an employee
receives as a result of the employment relationship is
considered to be wage. Therefore the wage consists
of regular salary in cash (including bonuses, holiday
allowances etc.), cost allowances like per diem allowances,
and salary in kind. To determine the taxable wage some
expenses stated in the tax regulation (social security and
pension premiums and employment costs) could be

deducted.
Some fringe benefits are (partly) non-taxable:

Representation allowance & car allowance
In general, the following schedule of tax free allowances

could be applicable.
Car Allowance = Representation
p/m Allowance p/m
AWG  US$ AWG  US$
Managing
Director 250 140 250 140
Manager 200 112 100 56
Representative/
Sales Person 400 223 100 56
Accountant/
Adviser 300 168 100 56
Other functions: 200 112 0 0
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Instead of a car allowance, the employer could also allow
a business car. In that case a fictional amount should be
included in the taxable wage. This amounts to 15% of
the catalogue value of the business car.

Telecommunication allowance

The employer could pay the telephone costs of the
employee up to an amount of AWG 1,200 (US$ 670).
Taxable, however, would be any allowance of AWG 480
(US$ 268) or less.

Relocation allowance

The transfer costs of a foreign employee (e.g. the ticket
fare or the transportation costs of his inventory) should
not be considered as taxable wage. Besides, the employer
could grant a relocation allowance of two months salaries

(with a maximum of AWG 15,000 (US$ 8,380)

Dwelling allowance

In case the employer pays the dwelling of the employee,
a fictional amount of maximum 15% of the full annual
wage should be considered as wage.

Meal allowance
In case a free meal is provided a fictional amount should
be considered as wage:

m  for breakfast, the amount is at least AWG 2.50
(US$ 1.40);

®m  for lunch, the amount is at least AWG 2.50
(US$ 1.40);

®  for dinner, the amount is at least AWG 5.00
(US$ 2.80).

7.3.3 Wage Tax in connection with Income Tax

Wage tax is an advance levy on income tax, meaning
that the income tax assessment will be reduced by the
amount of wage tax already withheld. As of January 1,
2007 conversion is not longer obligatory for income tax
purposes.

This may have consequences for the income tax assessment
to be imposed, which will be reduced by the wage tax
already withheld. Temporary employees not residing in
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Aruba will virtually always receive a considerable refund,
because of this.

7.3.4 Social Security Premiums

Apart from wage tax, social contributions have to be
paid in Aruba. The “AOV” (General Old Age Insurance)
is calculated on the gross wages, with the following
maximum amounts:

AOV 2007 % AWG US$
Premium Limit 51,168 | 28,585
Maximum 11.5 5,884 3,287
Employer’s Part 8.25 4,221 2,358
Employee’s Part 3.25 1,663 929

The “AWW” (General Old Age Insurance) is also calculated

on the gross wages, with the following maximum amounts:

AWW 2007 % AWG US$
Premium Limit 51,168 = 28.585
Maximum 2 1,023 572
Employer’s Part 1.25 640 357
Employee’s Part 0.75 384 214

The “AZV” (General Health Insurance) contribution
should be paid as depicted below:

AZV 2007 % AWG US$
Premium Limit 75,600 | 42,235
Maximum 9.5 7,182 4,012
Employer’s Part 7.9 5,972 3,336
Employee’s Part 1.6 1,210 676

7.3.5 Taxation Procedures & Tax Rate

Employers should monthly file a wage tax and social
security premiums return form before the 16th of every
following month. The wage tax and premiums should
been paid simultaneously with the filing of the tax return

form. Yearly, a summary statement of wages and salaries
should be filed with the Aruba Tax Authorities.

The wage tax rate is equal to the income tax rate.
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7.4  Dividend Withholding Tax

In Aruba, a dividend withholding tax is due on dividend
distributed to shareholders.

The dividend withholding tax rate will amount to 0% for
dividends distributed by a N.V. established in Aruba to
a holding company established in Aruba that applies the
participation exemption on the N.V. proceeds.

In the situation that the holding company is not established
in Aruba, the dividend withholding tax rate amounts to
5%, or 10%, depending on its specific situation.

In case dividend is distributed to individuals, the
withholding tax rate amounts to 10%. The income tax
rate on dividend amounts to 25%, for both residents and
non-residents. The withholding tax could be considered
as an advance tax payment for the Aruban income tax,
meaning that it will reduce the income tax due.

The company distributing the dividends should file
a tax return within 15 days after the decision made
by the general meeting of shareholders regarding the
distribution of dividends. The dividend tax should be paid

simultaneously with the filing of the tax return form.

7.5 Turnover Tax

The turnover tax called ‘Belasting op Bedrijfsomzetten’
(“BBO”) or Business Turnover Tax is an indirect tax,
introduced as of January 2007. BBO is levied of the
operating revenues realized by entrepreneurs within the
framework of their business or profession by the supply
of goods and rendering of services in Aruba. The general
BBO rate amounts to 3%. A reduced rate of 1% is
applicable for that part of the operating revenues that has
been realized by the export of goods. Furthermore, certain
exemptions are applicable. Most of the exemptions are
connected with the medical sector, education, tourism
and avoiding double taxation.

Companies should monthly file turnover tax return
forms before the 16th of every following month.
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The turnover tax should be paid simultaneously with the
filing of the tax return form.

7.6  Import and Export Duties

The average import duty tariff is 12.5%. The primary
necessities of life are in general subject to a zero tax rate,
while higher tariffs are applicable for goods depending

on their degree of luxury. There are no export duties in
Aruba.

7.7  Foreign Exchange Commission

In Aruba, a foreign exchange commission is levied on
funds leaving Aruba. The tax rate amounts to 1.3% on
the lump sum. All payments made by residents to foreign
persons or entities are subject to the foreign exchange
commission, including:

1. Payments made to foreign persons or entities if
these payments, even in case they are not made
through one of the local commercial banks or
exchange bureaus;

2. Bank transfer (“giro”) payments to foreign persons
or entities in foreign currency;

3. Payments made by way of settlement of current
account positions with affiliated companies.

7.8  Real Property Tax

The real property tax is an annual tax levied on real

property situated in Aruba on the basis of its economic

value. A valuation of the property subject to the tax is

made every 5 years. The tax is levied at a flat rate of 0.4%

of the rental value.

7.9  Property Transfer Tax

In Aruba property transfer tax is due on every transfer of

real estate. The tax rate depends on the value of the real

estate: for real estate valued at an amount not exceeding

AWG 250,000 (US$ 139,664) the tax rate amounts

to 3%. Real estate of more than the amount of AWG

250,000 is taxed at a 6% tax rate.
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7.10 Excise Duties

Excise duties are levied on alcohol, beer, cigarettes, liquor
and fuel products.

7.11 International Aspects

The Tax Regulation for the Kingdom of the Netherlands
contains provisions to avoid double taxation among the
Netherlands, Aruba and the Netherlands Antilles. This
regulation applies to taxes on income, capital inheritances
and gifts. Aruba also has a unilateral regulation for double
taxation relief for residents.

Aruba has not entered into any double tax treaties.

However, Aruba has entered into a tax information
exchange agreement with the United States. As a result
of this agreement, U.S. tax payers may claim a tax
deduction for expenses associated with a convention held
in Aruba.

7.12  Special Tax Regimes
7.12.1Aruba Exempt Corporation

As of January 1, 2006, the Aruba Exempt Corporation
(“A.V.V.”) is transformed from a fully tax-exempt
company into a company that is fully subject to Aruba
taxation. Nevertheless, a foursome activity may qualify
for exemption from Aruban profit tax and dividend
withholding tax.

If the company performs non-qualifying activities, the
company will forfeit the exemption from Aruban profit
tax and dividend withholding tax on all its activities.
The following activities are considered exempt activities:
(a) finance activities, (b) holding activities, (c) portfolio
investment activities and (d) IP licensing activities.

A.V.V.s that do not perform merely these activities as per

January 1, 2006, can opt to be considered transparent for
Aruba profit tax and dividend withholding tax purposes
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7.12.2 Imputation Payment Company

The Imputation Payment Company (“IPC”) is in
principle an ordinary company and pays 28% profit tax.
However, its principal advantage will be that part of the
corporate income tax paid by it, will be remitted to its
shareholders in the form of an “imputation payment”.
The imputation payment is paid, regardless of whether
the shareholder is a domestic or foreign person, when
a dividend is distributed to the shareholders, thus, in
effect, reducing the rate of profit tax of the IPC to 2%.

The IPC may only have certain types of activities, which
are published in a separate ministerial decree and its tax
is calculated on a higher taxable base than that resulting
from the fiscal laws applicable for other companies.
Dividends distributed by an IPC and gains derived by
a shareholder from the disposition of its shares will be
taxed at the rate of 25% at the level of the Aruba-resident
individual shareholder.

Example: A foreign shareholder has 100% of the shares
in an IPC and receives dividend.

Profit IPC 100,0

Profit tax 28% 28,0

Gross dividend 72,0

Imputation payment = 26,0

26/72

Gross dividend 98,0

Dividend income 9,80

tax 10%*

Net dividend 88,2

Tax burden (28+9.8-26/100*100=) 11,8

* In the event certain conditions are met this could be further reduced

to 5% or 0%.
7.12.3 Fiscal Transparency

As from January 1, 2006, taxable corporations in Aruba,
including A.V.V.’s, may opt for treatment as a transparent
entity for Aruban tax purposes by filing a request to that
effect with the Aruba Tax Authorities. This option is
available for all newly incorporated companies in Aruba.
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If an entity has opted for transparency, it is not possible
to undo this decision at a later stage without the severe

penalty of being subject to an effective profit tax rate
52.5% in Aruba.

The treatment as a transparent entity for Aruban tax
purposes implies that the company will be exempt from
Aruba profit tax, dividend withholding tax and income
tax and is in fact treated as a transparent partnership.

The shareholder(s) will in practice be treated as (a)
partner(s) in the transparent company for Aruban tax
purposes. They might be taxable for profit tax (in case the
shareholder is a company) and/or income tax purposes
(in case the shareholder is an individual) directly.

Please note that by opting for tax transparency the
company will only be treated as a partnership for Aruba
tax purposes. The legal framework of the company
remains the same.
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8. Bankruptcy and

Moratorium

8.1 Introduction

Bankruptcy (‘faillissement”) and moratorium ( Surseance van
betaling”) are dealt with in the Bankruptcy Decree of 1931.
All companies, associations, foundations, partnerships and
individuals (including a deceased individuals estate) can
be declared bankrupt and can be granted a moratorium.
Under Aruban law bankruptcy is a general attachment
of (practically all) the assets of a debtor imposed by a
judgment of the Court of First Instance for the benefit
of the debtor’s collective creditors. The purpose of the
bankruptcy is to provide for an equitable distribution of
the (proceeds of) the debtor’s assets among its creditors.
Moratorium is a court-ordered general suspension of
payment; its purpose is to avoid bankruptcy, in the interest
of both debtor and its creditors.

8.2  Bankruptcy

Application for bankruptcy can be made by one or more
creditors as well as by the debtor itself, on the ground that
the debtor has ceased paying its debts. This is understood
to mean that the debtor has left at least two creditors
unpaid (irrespective of the amount of their claim). The
bankruptcy is pronounced by the court to supervise
the bankruptcy proceedings (the delegated judge or
Rechter-Commissaris). As a rule, the trustees appointed
will be attorneys (advocaten). In large bankruptcies, the
Court will usually also appoint a certified accountant as
co-trustee.

8.2.1 Ceased to pay debts

It is up to the Court to determine whether the particular
facts and circumstances of the case warrant the finding
that the debtor has ‘ceased to pay its debts’. In arriving
at its judgment, the Court is not bound by the ordinary
civil rules of evidence. The minimum requirement in this
respect is that the debtor has at least two creditors and at
least one of them has a claim which is due and payable.

This is not necessarily the amount due to the petitioner,
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although the petitioner may find it difficult to prove that
a debt owing to another creditor is due and payable. In
general terms, having ‘ceased to pay its debts’ is a matter
of illiquidity rather than insolvency.

It is not required that creditors other than the petitioner
also sue for payment or support the petitioner in any
way, nor is it necessary to demonstrate the amounts of
the outstanding debts. Proof that the debtor’s assets are
insufficient to satisfy all of its obligations is not required.

8.2.2. The competent court

The competent court is the Court of First Instance
located on the island in which the debtor company is
domiciled according to its incorporation, irrespective of
whether an agreement exists between the debtor and the
petitioning creditor that contains an arbitration clause or
a choice of forum clause referring to a foreign court.

A non-resident company conducting business in Aruba
can be adjudicated bankrupt by the Court of First
Instance. This means that a foreign corporation can
be adjudicated bankrupt by the Aruban court if the
corporation has a(n) (branch) office in Aruba. Whether
the country in which this foreign company is domiciled
would recognize this bankruptcy is a question which
should be answered under applicable foreign law.

Before rendering judgment on a bankruptcy petition, the
court will notify the debtor. If its managing director or
authorized representative appears, he/she will be heard
by the court. If no one enters an appearance on behalf
of the debtor, the petition will be referred to a later
court session, unless special circumstances would render
such delay unnecessary or would unduly jeopardize the
petitioner’s interest.

8.2.3 Appeal; judicial costs; publication
A bankruptcy adjudication can be reversed on appeal. The
Common Court of Justice of the Netherlands Antilles

and Aruba can, at its discretion, hold either the initial
petitioner or debtor (or both in part) liable for the costs
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which were incurred in connection with the bankruptcy
until the date that the appeal judgment becomes final.
Whether the petitioner will be held liable depends on the
circumstances under which its initial petition was made
and on the merits of its petition.

In addition to the liability for costs imposed by the
appellate court, a petitioner may also incur liability for
damages towards the debtor in tort. This liability will
have to be established in separate legal proceedings, in
which the debtor must prove that the filing of the initial
bankruptcy petition was made in bad faith or constituted
gross negligence.

Any bankruptcy adjudication has to be published by the
bankruptcy trustee in the official Gazette. As a rule, it is
also published in a national newspaper.

8.2.4. General effect

As a result of the bankruptcy, the debtor loses all rights to
administer and dispose of its assets (certain bare necessities
for private individuals excepted) with immediate effect.
The bankruptcy trustee manages the bankrupt estate
which consists of all the debtor’s assets and liabilities as
of the date on which the bankruptcy judgment has been
rendered. The estate is not liable for obligations incurred
by the debtor after the bankruptcy adjudication, except
to the extent that such obligations arise from transitions
that are beneficial to the estate.

The execution of judgments against and any provisional

debtor’s

attachments of the are cancelled

forthwith.

assets

After consultation with the delegated judge, the trustee
will decide whether or not he will temporarily continue
the debtor’s business.

If the business activities are not continued, the bankruptcy
trustee may sell the debtor’s assets, to the extent that this
does not violate any special security rights of creditors.
The trustee has special statutory authority to terminate
leases and employment agreement contracts.
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The trustee’s major decisions are subject to the prior
approval of the delegated judge. If the Court considers
it desirable, it can nominate a committee of creditors to
advise the trustee. The trustee, however, is not bound by
the committee’s recommendations.

8.2.5. Effect on pre-bankruptcy transactions;
fraudulent preference

The bankruptcy trustee may invoke the invalidity of,
and voluntary disposal or transactions performed by
the debtor before bankruptcy, provided that they were
detrimental to the creditor’s interests and it is established
that at the time of the transaction or disposal, both the
debtor and the other party knew that the interests of the
creditors would be adversely affected.

Creditors will be considered adversely affected if they are
hampered in their avenues for recourse.

If he is successful, the bankruptcy trustee may reclaim
any assets transferred by the debtor pursuant to such
transaction.

As for the following transactions, unless proof to the
contrary can be presented, both the debtor and the third
party will be presumed to have known that any such
transaction would be detrimental to the interests of the
bankruptcy creditors if the transaction was performed
within 40 days immediately preceding the bankruptcy
date, provided that no obligation existed before that time
to perform the act:

1. Agreements where the value of the consideration
paid by the debtor considerably exceeds the value
of the other parties’ performance;

2. Payment of or providing (additional) security for a
debt that is not due and payable;

3. Transactions between the debtor and his/her spouse
or close relatives.

To invoke the invalidity of donations and gifts made by

the debtor, the bankruptcy trustee is only required to
establish that he debtor was aware that the gifts would
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prejudice the creditors’ interests, regardless of whether
the beneficiary knew. Gifts made within 40 days before
the bankruptcy date will be deemed to have been made
with such knowledge.

Payment by debtor of a debt which was due cannot be
avoided unless it is established either that the creditor
knew a petition for bankruptcy had been filed, or that
payment was the result of consultation between debtor
and creditor aimed at giving the latter an advantage over
other creditors.

Furthermore a bankruptcy trustee may (on the basis of
case law) sue a third party for damages caused to the estate
even if the debrtor itself can not dispose of such a claim.
Whether an individual creditor may independently sue
this creditor has been disputed for some time in legal
doctrine. The Supreme Court has resolved this matter in
favor of the individual creditor, be it that the bankruptcy
trustee is granted certain procedural right of way; as long
as the bankruptcy trustees claim is undecided by the
Court the individual creditors claim is stayed.

8.2.6. Proof of debts; claims; verification meeting

Creditors must submit their claims to the bankruptcy
trustee and indicate whether they have preferred receivable
and/or secured by mortgage or pledge or by retention of
title. The trustee and the other creditors have the right
to dispute the existence, the extent and the priority of
the claims. Such disputes are settled by the court if the
parties cannot reach agreement by themselves.

Shortly after bankruptcy is declared, the delegated
judge will decide when a meeting of creditors will be
held to verify all claims (‘verification meeting’). Prior to
this meeting, the bankruptcy trustee will deposit with
the Court for public inspection a list of provisionally
acknowledged and contested claims. At the verification
meeting, creditors may ask questions concerning the
position of the bankrupt company, whether contested
claims will be acknowledged, etc.
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A party who is a debtor as well as a creditor of the
bankrupt is entitled to offset the debt against the claim
if both the indebtedness and the receivable originated
before the bankruptcy or resulted from transactions
entered into with debtor before the bankruptcy date. If a
party has assumed a debt or acquired a receivable before
the bankruptcy, he cannot invoke a set-off if at the time
of the assumption or acquisition it did not act in good
faith. An assumption or acquisition after the bankruptcy
date can never lead to a set-off. A contractual exclusion
of the right of set-off will remain in force during a
bankruptcy.

8.2.7 Secured Creditors

Creditors are considered secured if, prior to the
bankruptcy, they have obtained a valid security interest
with respect to certain assets in the debtor’s possession.
Examples of such secured creditors are:

®  The supplier who retained title to the goods he
delivered until the purchase price was paid in full;

®m  The creditor with so-called ‘fiduciary ownership’.
This creditor/fiduciary owner can claim the goods
from the bankruptcy trustee because it is the legal
owner; the value of the goods should be offset
against this creditor’s claim and any surplus must
be paid into the bankruptcy estate; and

®m  The fiduciary creditor who has been assigned
receivables owned by the debtor may collect those
receivables from the relevant debtor, as if there were
no bankruptcy.

Creditors can have other security interest in assets owned
by debtor; a first mortgagee (if it has stipulated the right
to auction the property) and the pledge may pursue their
rights as if there were no bankruptcy; they can ignore the
bankruptcy in exercising their rights.

When the debtor’s assets consist of shares in a company
and those shares have been pledged, the holder of
such pledge may pursue his right as if there were no
bankruptcy. It is obvious that, if the company whose
shares have been pledged were to have encumbered its
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assets or were itself declared bankrupt, the pledge might
in fact be worthless.

The (first) mortgagee and the pledge have the following
rights:

1. They may auction the mortgaged or pledged
property of the debtor without the bankruptcy
trustee’s cooperation;

2. They may withhold from the proceedings of the
auction the amounts due to them by the debtor (any
surplus must be paid into the bankrupt estate);

3. They need not contribute to the general costs of the
bankruptcy.

The secured creditors mentioned above must exercise
their rights within 30 days of the state of insolvency
having begun. This period may be extended by the
delegated judge. Those secured creditors that fail to do
so can only exercise their rights through the bankruptcy
trustee. They must submit their claims to the latter and
proceeds — if any — will be distributed to them by the
trustee, but only after the first mortgagee has foreclosed,
taken his share and paid the balance of the proceeds to
the trustee. A distribution is then made to all creditors
at the same time. The distribution to mortgagees and
secured creditors is subject to a pro rata share in the
general costs of the bankruptcy.

Creditors secured by a pledge, by a fiduciary transfer of
title to movable goods or by a fiduciary assignment of
receivables are also in a position to exercise their rights to
these assets independently of the bankruptcy trustee.

An assignment of a future receivable is affected by the
bankruptcy of the assignor (the debtor). If the assignor
goes bankrupt before the claim that was assigned comes
into existence, such claim will form part of the bankrupt
estate and will not be a part of the assignee’s assets.

8.2.8 Litigation by and against the bankrupt
company

Since a debtor loses authority to manage and dispose of
its assets, lawsuits by and against it can only be continued
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by the bankruptcy trustee. Two kinds of claims are
distinguished:

®  claims against the debtor for payment or for delivery
of goods forming part of the bankrupt estate;
®  other claims.

The first category of claims cannot be filed in court;
they can only be presented to the bankruptcy trustee for
verification. Claims so presented are either accepted at
the verification meeting or disputed by the trustee and/
or by other creditors. In the event that the delegated
judge is unable to settle this dispute, he will recommend
that the parties litigate the issue before the court which
adjudicated the bankruptcy.

All claims of the second category against the bankrupt
company can be litigated in accordance with the normal
rules of jurisdiction. Such litigation must be instituted
against the bankruptcy trustee.

A similar distinction can be made with respect to the
effect of a bankruptcy on pending litigation:

(i) action against the debtor for payments or for
delivery of goods which forms part of the bankrupt
estate; and

(ii) other legal actions.

The actions described under (i) will be suspended

automatically and the plaintiff will have to present its claim

to the bankruptcy trustee for verification. The trustee must
decide whether or not to take over the other legal actions.

8.2.9 Liquidation and preferred creditors

General
The bankruptcy trustee’s duties are, inter alia, to liquidate
the debtor’s assets and to pay from the proceedings:

®  the debts incurred in the course of the bankruptcy
proceedings (debts of estate);
®  the preferential debts in their statutory order of

priority;
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®  the non-preferred creditors who will receive payment
in proportion to their claims, provided that the
funds are available after the debts of the estate and
the preferential debts have all been paid;

m  the subordinated creditors, as non-preferred
creditors, who will receive payment proportional to
their claims once the other creditors have all been
satisfied.

If, after the trustee’s investigation of all claims and assets,
it becomes clear that the debtor has insufficient assets
to pay for all general and special bankruptcy costs, taxes
and social security contributions, the Court will usually
terminate the bankruptcy without holding a verification
meeting.

8.2.10Priority of claims

In principle, all creditors have equal rights to the assets
of the debtor, but certain (unsecured) claims must be
paid with priority over others when certain or all assets
of the debtor are wound up. Priority is determined by the
Civil Code, the Commercial Code and other legislative
acts such as those dealing with tax and social security.
Preferred claims exist in respect of all assets of the debtor
(e.g. wages) as well as in respect of certain specific assets
only (e.g. rent preferred as to proceeds of goods in the
rented premises, purchase price of goods sold, freight for
goods carried). With respect to the proceeds of the goods
so charged, mortgages, fiduciary transfers, fiduciary
assignments and pledges rank above other preferred
receivables, unless the law expressly provides otherwise.

The costs of foreclosure are incurred for the benefit of
all creditors and, therefore, their payment always ranks
above all unsecured creditors; such costs are borne by all
creditors on a pro rata basis.

General bankruptcy costs include:
m  the liquidation costs of the petitioner for
bankruptcy;

m  the bankruptcy trustee’s salary, fixed by the Court
on the basis of a generally accepted hourly rate;
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®  costs of advertisements, general appraisals and other
costs caused through actions of the bankruptcy
trustee;

®  debts incurred by the trustee in continuing the
bankrupt company’s business.

8.2.11Final stage

The bankruptcy of a company generally means that at
the final stage of the proceedings the company ceases
to exist. Creditors whose claims have not been (fully)
satisfied, therefore, only retain the possibility to claim the
remainder where the debtor is an individual.

8.2.12 Composition (“Accoord”)

The debtor may offer a composition to the unsecured
creditors. The offer should be made at least 8 days prior
to the creditor’s meeting. A composition is normally an
arrangement by which the preferred creditors obtain
full satisfaction and the unsecured creditors are paid a
certain percentage of their claims. The composition will
be rejected by the creditors if the payments offered do
not constitute an improvement over the payments which
can be expected from a distribution by the bankruptcy
trustee. The extra amounts required by the debtor to
make a realistic offer may be supplied by a third party
who, for whatever reason, wishes to support the debtor.

If a qualified majority of the unsecured creditors approves
the offer for a composition, it will be submitted to the
court for ratification (“homologatie”). During this process
any creditor can challenge the composition.

When the Court confirms the composition, the
bankruptcy proceedings are at an end. The creditors lose
their right to demand further payment from the debtor
for the unpaid balance of their claims, regardless of
whether they voted for or against the composition.

Creditors who have not committed themselves are not
bound by any out-of-court compositions. Under certain
circumstances, however, creditors can be forced by way
of an injunction to cooperate with an out-of-court
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composition. This would be the case if an out-of-court
composition is financially preferable to a court-supervised
composition.

The Court will refuse to ratify a composition, if:

®  cheassets (minus liabilities) of the estate considerably
exceed the amount offered in the composition; or

m  the successful outcome of the composition is
insufficiently guaranteed; or

®  the composition is fraudulent.

The debtor becomes insolvent as a matter of law in the

following instances:

B no composition is offered;

m  the offered composition is rejected by the creditors’
meeting; or

m  the Court refuses to ratify the composition.

When a bankrupt company becomes insolvent, it is
automatically dissolved and ceases to exist.

8.3  Moratorium
8.3.1. Application

While bankruptcy is a general attachment and foreclosure
of the total assets of a particular debtor, moratorium can
be considered as a general suspension of payment by a
particular debtor.

Only the debtor itself can apply for a moratorium.
Application is made on the ground that the debtor
anticipates that it will be unable to continue payments.
Upon such petition, the Court will automatically grant
the moratorium on a provisional basis. Later, the
unsecured creditors will vote in a meeting convened by
the court to determine whether the moratorium is to be
granted. When provisionally granting the moratorium,
the Court will appoint one or more moratorium trustees
(bewindvoerders).

The Court will grant a moratorium, unless:

®  objections are raised by creditors representing more
than one fourth of the amount of the unsecured
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claims present at the hearing of having more than
one third of the total amount of unsecured claims;
®  chere is a serious suspicion that the debtor will
prejudice its creditors’ rights during the moratorium;
or
® it is unlikely that the debtor will ultimately be able
to satisfy all its creditors.

8.3.2. Purpose

While the main purpose of bankruptey is to “freeze”
the assets of the debtor the purpose of a moratorium
is to give the debtor an opportunity to recover; it may
lead either to a normal resumption of payments or to
a settlement. However, the vehicle of a moratorium is
often used to deal with situations where a bankruptcy
would be appropriate but where it is considered desirable
to avoid its adverse effects. For instance, a bankruptcy
situation might considerably reduce the debtor’s chances
of being allowed to complete contracts abroad or to sell
(parts of) the business as a going concern and might
involve the automatic recision of contracts under clauses
to that effect.

8.3.3 General effect

The trustee in a moratorium has fewer powers than a
trustee in bankruptcy. The trustee in a moratorium can
only act with the cooperation of the debtor and vice

versa.

The moratorium is basically a general suspension of
payments with respect to unsecured debts. Secured
creditors or creditors with privileged claims can normally
exercise their rights despite the moratorium. In practice,
however, they are often prepared to grant the debtor an
opportunity to reorganize its financial position.

It is possible to initiate litigation against the debtor during
the moratorium, and pending litigation will continue
in spite of the moratorium. The debtor’s management
cannot initiate or continue litigation without the approval
of the trustee.

The moratorium has no effect on secured creditors,
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preferential debts, debts in respect of alimony and
maintenance. Insofar as debts secured by a mortgage or
pledge and debts preferred in respect of specific assets
cannot be recovered out of the proceeds of the charged
assets, they will be covered by the moratorium.

If, during a moratorium, payments are made to unsecured
creditors, such creditors must all receive payment in the
same proportion. Full payment may be made to a creditor
having a retention of title, if this is in the interest of all
creditors (this also applies in the case of bankruptcy).

8.3.4 Duration

A suspension of payments can only be granted for a
maximum term of 1% years, but can be extended for
successive periods of at the most 1%2 years with the same
voting requirements.

A moratorium is often followed by a bankruptcy
adjudication. In that case, the moratorium and the
bankruptcy should be considered as one: the debts
incurred during or after the moratorium will qualify as
‘bankruptecy costs’ in the bankruptcy and the ‘suspect’
periods for voidable transactions will be deemed to have
begun on the date of the provisional moratorium.

8.3.5 Settlement in Moratorium

When petitioning the court for a suspension of payments,
the debtor may submit a settlement proposal to its
creditors. When voting for such a proposal (e.g. to pay a
certain proportion, in excess of what would be the result
of a liquidation, usually with the involvement of a third
party), the same majority is required as for granting a
definitive moratorium. Again, the court has discretion
whether or not to ratify the terms of the settlement. If it
does, the settlement becomes binding on all unsecured
creditors, including those who opposed it.
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8.4  Law on international bankruptcies
8.4.1 Principle of territoriality

In the absence of a treaty, a foreign bankruptcy will have
no effect in Aruba according to case law of the Supreme
Court. Aruban creditors can attach and execute upon
assets located in these respective jurisdictions. However,
this rule does not apply to assets brought into Aruba
by the debtor from another country, where the debtor
was declared bankrupt. Thus, if a sole proprietorship in
Aruba has a permanent establishment in another country
and the courts of the country declare the establishment
bankrupt, the owner must still be declared bankrupt in
Aruba. Such proceedings may be initiated by the foreign
bankruptcy trustee.

Dutch case-law — which also has a bearing in Aruban
law — however, shows that Dutch courts are willing,
depending on the circumstances of the case, to derogate
from the principle of territoriality in bankruptcy cases.
Some courts have gone so far as to implicitly grant extra-
territorial effect to foreign bankruptcy judgments.

Although indeed extra-territorial effects are given to
foreign bankruptcy judgments it should be noted that
the above case law is limited to bankruptcies of nationals
of a country who have been declared bankrupt by a court
of that same country.

Whether extra-territorial effect is granted to bankruptcy
judgments will generally also depend on the question
whether certain minimum criteria set for foreign
bankruptcy judgments have been met:

1. The first requirement is whether the foreign court
declaring the company bankrupt had jurisdiction
in the matter. Whether such court had jurisdiction
should be decided by internationally acceptable
legal principles of jurisdiction, rather than by the
laws of the country which declared the company
bankrupt.

2. Thesecond requirement is that the foreign judgment
was rendered after due process. The standard of what

WWW. ekvandoorne.com



VanEps Kunneman VanDoorne

is considered to be due process would be Aruban
law. If the foreign law does not meet Aruban law
standards with respect to, for instance proper service
and equal treatment of parties, the judgment will
not be recognized by an Aruban court.

3. The third requirement is that the foreign judgment
may not be contrary to Aruban rules of public

policy.

An important aspect is whether the foreign judgment
can be assimilated into the Aruban jurisdiction without
further legal complications. In other words, whether the
effects of such foreign judgment can be considered to be
identical in nature an effect to a judgment rendered by
an Aruban court in an identical matter.

8.4.2 Interregional aspects of bankruptcy and
moratorium within the Kingdom of the
Netherlands

Pursuant to Article 42 of the Statue of the Kingdom of
the Netherlands, judgments rendered in one country
of the Kingdom are directly enforceable in the other
countries of the Kingdom. Although Aruba is a part of
the Kingdom of the Netherlands the European Insolvency
Proceedings Regulation (“Insolventieverordening”) is not

applicable.
8.4.3 Powers of Aruba Trustees over foreign assets

An Aruban debtor’s assets located abroad in effect do not
fall within the scope of its bankruptcy as far as foreign
creditors are concerned. The debtor himself cannot
dispose of such assets. Nevertheless, the Bankruptcy
Decree requires all creditors (both resident and non-
resident) to pay to the trustee in bankruptcy the proceeds
of attachments on the assets located abroad. Unless there
is a treaty, the trustee usually does not have authority to
enforce this rule abroad.

However, a bankruptcy trustee may enforce those rights
with respect to certain goods originally in the debtor’s
possession. The debtor has to cooperate with the trustee
for the purpose of returning certain goods.
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Transactions concluded by the bankrupt person or
company abroad that are prejudicial to the Aruban
creditors’ interests may be challenged by the trustee,
provided the local criteria for fraudulent preference
are fulfilled and the foreign courts allow the trustee to
exercise such powers against their resident.

Wherever possible, the trustee may require the bankrupt
person to assist him in liquidating assets located abroad.

8.4.4 Powers of foreign bankruptcy trustee in Aruba

A foreign bankruptcy trustee can represent the foreign
bankrupt estate in Aruba; he can act as plaintiff in
proceeding against a local debtor. A trustee in a foreign
bankruptcy is allowed to reclaim the debtor’s assets
located Aruba provided that the debtor is deprived of
its own capacity to do so by local bankruptcy rules and
the assets have not been attached in Aruba. A foreign
creditors” claim will be given the preference and ranking
given to such claims under local law, even though the
agreements giving rise to their claims are governed by a
foreign law. Similarly, a retention and repossession rights
of foreign sellers will be determined in accordance with
local law.
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