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Disclaimer

This publication has been prepared by Rodey, Dickason, Sloan, Akin & Robb, P.A. (Rodey Law
Firm) for informational purposes only and does not contain legal advice. The receipt of the
information contained in this publication does not create an attorney-client relationship, and you
should not act upon such information without seeking professional counsel.
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L. INTRODUCTION

A.  New Mexico: An Enchanting Land for Business

What do you call a state that has lowered its personal income taxes, is bursting
with technology know-how, invests heavily in workforce training and has millions of dollars to
invest in expanding, relocating or start-up companies? New Mexico!

Our Land of Enchantment offers unmatched quality of life, cultural diversity,
economic opportunity and the nation’s fastest growing labor force. You will find amazing
beauty, ancient cultures, outdoor recreation, and warm hospitality. The landscape is rich with
diversity from mountains to desert to lakes and forests.

We welcome you to the enchantment of our past, our present and our future.
B. An Economic Climate that Sizzles

If you are not doing business here yet, make your move soon. The Census Bureau
projects New Mexico to be the fifth fastest growing state by the year 2005, outpacing Colorado
and Texas.

New Mexico is already host to many successful corporations such as Intel, the
world’s largest manufacturer of computer chips. Intel chose New Mexico for a $1 billion
expansion, in part because of a highly productive work force. The state beat such formidable
rivals as California, Arizona, Texas, Oregon and Utah. Other successful corporations in New
Mexico include:

o Bank of America, New Mexico

e Border Foods

o El Paso Natural Gas Company

o FHP Health Care

e Mesa Airlines

e Microsage

e Motorola

e Science Applications International

and more...

e Aero Parts Manufacturing & Repair
e Adria-Sterile Products

e America On-line

¢ General Mills

o Southwest Airlines

e The Gap



C. A Technology State

New Mexico has a role in technology far larger than its population size would
suggest. The state strongly supports its technology and manufacturing sector. It is New
Mexico’s vision for the future.

Since the end of the Cold War, there has been a reduced emphasis on military
research and an increased diversification effort toward more commercial and public R&D
applications. Here is how the state ranked nationally in terms of technology capacity:

e Second among the 50 states in PhD scientists and engineers as a percentage of the
civilian work force.

e Second in federal obligations for research and development.

o Fifteenth in total Small Business Innovation Research awards.

o First in hi-tech exports as a percentage of total state exports.

e Second in R&D intensity.

It is generally agreed that there are four basic ingredients to making a technopolis:
an abundance of technology; technical know-how; venture capital; and entrepreneurial know-
how. New Mexico has all of these attributes, making its basic science and technology enterprise
one of the strongest in the country. In addition:

“The same attributes of climate and lifestyle that attract tourists
have also made it a desirable, and fairly affordable, place to set up a
high tech business.”

Wired Magazine, June 2000

D. Vistas, Vision and Vigorous Growth

The first observation newcomers make about New Mexico is its vast geographical
openness. Whether on winding mountain roads, long stretching highways or out on the wide
open plains, the blue skies reach into distant horizons. New Mexico is actually the fifth largest
state in the United States with 121,335 square miles.

The vast tracts of land in New Mexico provide a wealth of natural resources for
farming, ranching, and manufacturing. New Mexico’s economy is as diverse as its cultural roots.
It includes hundreds of art galleries, challenging ski areas, a booming dairy industry,
international trade with Mexico, and a proliferation of technological breakthroughs due to the
presence of national laboratories in Albuquerque and Los Alamos to name but a few. New
Mexico is also one of the largest energy producing states in the nation.

Even New Mexico’s healthcare providers have been noted on a national level in
recent years. In recent years, Presbyterian Hospital and the University of New Mexico Hospital
were rated within the top 100 in the nation. The University of New Mexico Medical School has
ranked in the top 15 medical schools for the past several years.



E.  Agriculture and Natural Resources

Dating back to 4,000 BC, when early inhabitants planted and harvested corn,
agriculture remains a foundation of New Mexico’s economy. Cash receipts from all agricultural
commodities in 2001 was $2.2 billion - $1.6 billion in livestock and $545 million for crops. New
Mexico is ranked first in the nation in the production of chile and summer onions. Valencia
peanuts, pecans and milk production from New Mexico are major components of the nation’s

supply.

Our state is third in natural gas production and third in onshore proven gas
reserves of all producing states. The oil and gas industry employs around 11,500 people.

We average from under 10 to over 20 inches of rain annually. There is water
available for current usage and future growth. Several major aquifers are located under New
Mexico and a system of reservoirs provides flood control as well as surface water storage for
municipal, industrial and agricultural use.

F. Our Workforce

New Mexico has a wealth of talent available to the business community. The
state ranks first nationally in scientists and engineers as a percentage of total workforce. Three
research universities, ten more 4-year institutions and 13 community college/technical schools
contribute to this talent pool. The 2000 Census population of New Mexico was 1.8 million.
From this total 1.3 million are 18 years and over. The median age is 34.6 and the population is
almost evenly divided by gender. Employment growth in New Mexico in the 1990s was 28%.
From March 2002 to March 2003 the Bureau of Labor Statistics ranked New Mexico as one of
three states with the strongest job growth (by percentage) at 1.9%. Wages here compare very
favorably with other states.

Industrial Development Training Program (“IDTP”): One of New Mexico’s most
important commitments to workforce development is the IDTP, created in 1972. Since then, it
has provided training to more than 30,000 workers and has helped over 500 companies meet
their training needs. New Mexicans have long been willing workers and the state is poised to
prepare them to work for you. The current annual state funding level is $6 million plus $4
million in funds from other sources.

G. Funding Resources for Business

From business bonds to IRBs to the Film Investment Program, New Mexico’s
funding sources fortify our growing reputation as a business-friendly state. Businesses as diverse
as aircraft refurbishing and microbrewing can take advantage of the state’s tax breaks. Those
seeking to do business on tribal lands are presented with significant business tax credit
opportunities.



H. Taxation

In February 2003 Governor Bill Richardson signed a significant reduction in
personal income tax rates and taxes on capital gains, phased in over five years. This was
unprecedented in a year of fiscal crises in most of the states across the nation. In addition, the
state provides many tax exemptions, credits and incentives for corporations doing business in the
state. Our property taxes are among the lowest in the country.

| International Trade

New Mexico exports products to Asia, the Americas, Europe, Africa, the Middle
East and Central Asia. The state’s exports include technology, manufactured goods, primary
goods and processed natural resources.

The New Mexico Export Finance Team (“NMEFT”) exists to help small and
medium-sized businesses finance their export activities. NMEFT can help prepare and submit
applications for federal trade finance and insurance guarantees offered by the Export-Import
Bank of the United States. Such guarantees include working capital loans and export credit
insurance.

J. The Maquiladora Industry

The maquiladora (“twin plant or production sharing”) industry was established in
1960 along the 2,000-mile border between the U.S. and Mexico. Under the U.S. Mexican Twin
Plant Agreement, equipment, machinery, supplies and raw materials can be temporarily imported
into Mexico duty free under bond to insure their future exportation. Products are assembled
and/or manufactured using inexpensive Mexican labor and the finished products are exported
back to the U.S. The maquila industry is being used by 70% of the labor intensive Fortune 500
companies.

New Mexico shares a 175 mile common border with Mexico, which offers
distinct advantages to maquiladora operators, suppliers and companies offering goods and
services to the Mexican consumer marketplace. New Mexico’s well-developed highway
infrastructure, the elimination of trans-shipment to more distant plants and quick access to
management in response to frequent technological and design innovations and changes are a few
of the many advantages to be realized by operating a maquila business from New Mexico.

II. BUSINESS ENTITIES

A. Corporations

Under New Mexico law, a corporation is considered a legal entity separate and
apart from the individual(s) who form it and its owners. For this reason, the owners, provided
that no special circumstances exist, will not be held liable for the debts and obligations of the
corporation. Many businesses choose to operate and conduct business as a corporation in order
to obtain the liability protection that the corporate form provides. Corporations afford other
distinct attributes, including ease of transfer of ownership and tax advantages. When considering
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whether to choose a corporate form, consult with local counsel regarding tax implications,
capitalization, corporate formalities and management structure.

1. The New Mexico Business Corporation Act. Corporations may be
organized under the laws of New Mexico or of another state or country and then qualified to do
business in New Mexico as a “foreign corporation.” The New Mexico Business Corporation
Act, NMSA 1978, §§ 53-11-1 to 53-18-12 (1967), as amended, governs the formation and
operation of domestic for profit corporations. Sections 53-17-1 through 53-17-21 of the New
Mexico Business Corporation Act govern “foreign corporations.” Corporations may be
organized for all lawful purposes, except banking, insurance, credit unions, savings and loan
associations, railroads, and certain waterworks.

2. Formation. A corporation is formed by filing Articles of Incorporation
with the New Mexico Public Regulation Commission at the following address: PERA Building;
1120 Paseo de Peralta; P.O. Box 1269; Santa Fe, New Mexico 87504.

a. Incorporators and Initial Filing. One or more persons, (including a
domestic or foreign corporation), may act as incorporator or incorporators of a New Mexico
corporation by filing with the Commission (i) a signed original of the Articles of Incorporation
together with a copy, which may be a photocopy of the original after it was signed or a
photocopy that is conformed to the original, (ii) a statement signed by the initial registered agent
acknowledging acceptance of appointment; and (iii) a filing fee, based in part on the total amount
of authorized shares. In no case will the filing fee be less than $100 or more than $1,000. The
person forming the corporation need not be an officer, director, or shareholder of the corporation.

b. Articles of Incorporation. Mandatory provisions for articles of
incorporation are set forth in the statutes at section 53-12-2. Typically, articles of incorporation
must provide the following:

(1) Name of the Corporation. A corporate name may be
reserved by application and payment of a twenty-five dollar fee.'! The name must include the
word ‘“‘corporation,” “company,” “incorporated,” “limited,” or abbreviations of these words.
Corporate names must not be the same as, or confusingly similar to, an existing domestic or

registered foreign corporation.

(2)  Names and Addresses. The name and address of each
incorporator, of the initial registered agent, and of the persons consenting to serve as directors.

3) Purposes. The purposes or business objectives may include
the broad statement that the purpose is for “engaging in any lawful business.”

4) Equity Structure. The articles of incorporation must
include (i) the aggregate number of shares that the corporation has authority to issue and, (ii) if
the shares are to be divided into classes, the number of shares of each class, the designation of

! Generally, a fee is assessed for the filing of any document or issuance of any requested certificate. See NMSA
1978, § 53-2-1 (2003).



each class and a statement of the preferences, limitations and relative rights in respect of the
shares of each class; (iii) if the corporation is to issue the shares of any preferred or special class
in series, the designation of each series and a statement of the variations in the relative rights and
preferences as between series, insofar as they are to be fixed in the articles of incorporation and a
statement of any authority to be vested in the board of directors to establish series and fix and
determine the variations in the relative rights and preferences as between series;

(5) Any provision limiting or denying to shareholders the
preemptive right to acquire unissued shares or securities convertible into such shares or carrying
a right to subscribe to or acquire shares;

The articles of incorporation may set forth other provisions in addition to the information
required above.

3. General Corporate Powers. Corporations formed in New Mexico are
vested with broad general powers by statute. Corporate powers may, however, be specified or
limited in the articles of incorporation. New Mexico grants corporations express statutory
powers to (i) sue and be sued; (ii) acquire, hold and dispose of real and personal property,
wherever situated; (iii) lend money to its employees, directors and officers; (iv) acquire financial
interests in other businesses and in the financial activities of governments; (v) enter into
contracts and incur liabilities; (vi) choose perpetual existence; (vii) conduct business and have
offices within and without the state; (viii) elect or appoint directors, officers and agents of the
corporation, and define their duties and fix their compensation; (ix) make and alter bylaws; (x)
make charitable donations; (xi) pay pensions and establish pension plans and other incentive
plans for any or all of its directors, officers and employees and (xii) be a promoter, partner,
member, associate, trustee or manager of any partnership, joint venture, trust or other enterprise.
In addition to the express powers, corporations are given statutory sanction for the exercise of all
powers necessary or convenient to effect their purposes.

4. Management and Other Matters.

a. Management. All corporate powers are exercised by or under the
authority of the board of directors. The corporation’s officers, subject to supervision by the
board as provided in the bylaws, manage daily operations. The board of directors generally
elects officers annually and the shareholders generally elect directors annually, although
staggered terms for directors (up to three years) are possible. Certain matters must be approved
by a vote of the shareholders, such as mergers and share exchanges, substantive amendments of
the articles of incorporation, the sale of all or substantially all of the assets of the corporation,
other than in the regular course of business, and dissolution of the corporation.

b. Meetings of Directors and Shareholders. Directors of a corporation
may act either by meeting or by unanimous written consent. Meetings by telephone conference
call are permitted. Similarly, shareholders may either hold formal meetings or act by unanimous
written consent. If the articles of incorporation provide, shareholders may act by the written
consent of only the number of votes necessary to take such action had a meeting been held.



C. Directors. A New Mexico corporation must have at least one
director, and the number of directors is typically set forth in the articles of incorporation or the
bylaws of the corporation.

d. Officers. Corporations must have such officers as are required to
sign instruments and stock certificates, which may include, at a minimum, a chairman or
president, and a secretary or treasurer. Otherwise, there are no requirements in New Mexico that
corporations have specific officers, but most corporations have at least a president and a
secretary/treasurer. A person may hold more than one office.

e. Share Ownership and Consideration. There is no limitation on who
may own shares in a New Mexico corporation. In general, shares can be issued for cash,
promissory notes, services performed, contracts for services to be performed and other tangible
and intangible property (with some limitations).

f. Shareholder Limited Liability. Shareholders, in their capacities as
such, are generally not liable for the acts or debts of the corporation, subject to certain
exceptions.

g. Biennial Reports. A New Mexico corporation must file with the
New Mexico Public Regulation Commission a biennial report containing required information. If
a report is not filed when due, a penalty is imposed and, if the failure continues for more than
one year, the corporation’s certificate of incorporation may be cancelled by the Commission.

h. Filing Requirements for Foreign Corporations. Foreign
corporations doing business in New Mexico must file a biennial report containing information
similar to the report described for domestic corporations to remain licensed. Failure to file the
necessary forms can result in the corporation’s certificate of authorization being cancelled.

5. Professional Corporations. New Mexico authorizes professional service
corporations. NMSA 1978, §§ 53-6-1 to —14 (1963), as amended. Only individuals licensed to
perform professional services may organize and own shares in a professional corporation. The
organizers and shareholders of the service corporation must all hold the same license to render
services as a professional corporation. The provisions of the Business Corporation Act apply to
a professional corporation, unless in conflict with the Professional Corporations Act.

a. Corporate Name.  The corporate name of a professional
corporation must contain the words “limited”, “chartered”, “professional association”, or
“professional corporation”, or abbreviations of these words.

b. Liability. The Professional Corporation Act does not modify the
legal relationships, including confidential relationships, between a person performing
professional services and the client or patient. The liability of shareholders is, however, limited
as provided in the Business Corporation Act, and as otherwise provided by law. In general, a
shareholder, director, officer or employee of a service corporation is liable for his or her own
omissions, negligence, wrongful acts, misconduct and malpractice and those of any person acting
under his or her actual supervision and control in the specific activity concerned.



B. Partnerships

1. General Partnerships. A general partnership is an association of two or
more persons to carry on as co-owners of a business for profit. New Mexico has adopted the
revised Uniform Partnership Act (1994). The New Mexico Uniform Partnership Act, NMSA
1978, §§ 54-1A-101 to —1206 (1996), as amended, provides the framework governing general
partnerships.

A general partnership is formed by a written agreement or by the conduct
of the partners. No filing is required with the state or a local government to perfect the legal
relationship. A partnership is an entity distinct from its partners. Each partner of a general
partnership is jointly and severally liable for all partnership debts and liabilities. Further, each
partner is an agent of the partnership and each partner’s actions pertaining to the business of the
partnership generally bind and obligate all of the partners. A partnership is liable for loss or
injury caused to a person, or for a penalty incurred, as a result of a wrongful act or omission, or
other actionable conduct, of a partner acting in the ordinary course of business of the partnership
or with authority of the partnership.

2. Limited Liability Partnerships. A limited liability partnership is a
partnership that has filed a statement of qualification under section 54-1A-1001 does not have a
similar statement in effect in any other jurisdiction. The Uniform Partnership Act governs
limited liability partnerships.

A limited liability partnership in New Mexico must file a certificate of
limited partnership in the required form and with the required fee with the New Mexico
Secretary of State. A limited liability partnership continues to be the same entity that existed
before the filing of a statement of qualification under section 54-1A-1001. An obligation of a
partnership incurred while the partnership is a limited liability partnership, whether arising in
contract, tort or otherwise, is solely the obligation of the partnership. A partner is not personally
liable, directly or indirectly, by way of contribution, indemnification or otherwise, for such an
obligation solely by reason of being or so acting as a partner. However, a partner in a limited
liability partnership is liable for the partner’s own tort, including any omission, negligence,
wrongful act, misconduct or malpractice, or that of any person under the partner’s direct
supervision and control.

3. Limited Partnerships. A limited partnership is a partnership formed by
two or more persons, and having one or more general partners and one or more limited partners.
New Mexico has adopted the revised Uniform Limited Partnership Act. New Mexico’s Uniform
Limited Partnership Act, NMSA 1978, §§ 54-2-1 to —63 (1988), as amended, governs limited
partnerships.

A limited partnership in New Mexico must file a certificate of limited
partnership in the required form and with the required fee with the New Mexico Secretary of
State. Only general partners are required to execute the certificate of limited partnership.
Subsequent to the filing, the general partners must deliver a certificate marked “Filed” to each
limited partner, unless otherwise provided in the partnership agreement. In New Mexico, the
Uniform Limited Partnership Act provides that a limited partner in a limited partnership is not
personally liable for any obligations of the limited partnership unless he is also a general partner
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or, in addition to the exercise of his rights and powers as a limited partner, he participates in the
control of the business. However, section 54-2-20 does provide various safe harbors for actions
by limited partners that will not constitute participating in the control of the partnership. For
example, limited partners can have approval rights over certain matters, such as a sale of
substantially all of the assets, and may be directors or shareholders of a corporation that is a
general partner of the limited partnership. The general partners of a limited partnership are
jointly and severally liable for all of the debts and liabilities of the limited partnership.

C.  Limited Liability Companies

New Mexico’s statutes governing limited liability companies (“LLCs”) are found
in NMSA 1978, §§ 53-19-1 to =74 (1993), as amended (“Limited Liability Company Act”). An
LLC is an entity designed to be taxed like a partnership but offering its owners (“members”) the
limited liability that benefits shareholders of a corporation. Although not a corporation, an LLC
is treated as an entity distinct from its members. Generally, LLCs with two or more members are
taxed as partnerships, unless an election is made to be taxed as a corporation.

1. Formation. One or more persons may form a LLC. To form an LLC,
articles of organization must be filed with the New Mexico Public Regulation Commission. The
articles must set forth (i) the name, which must contain the words “limited liability company” or
“limited company” or the abbreviation “L.L.C.”, “LLC”, “L.C.”, or “LC” (the words “limited”
and the word company may be abbreviated as “ltd.” and “co.” respectively and name
reservations and limitations are set forth in the statute); (ii) address of registered office,
registered agent, and principal place of business; (iii) latest date the LLC is to dissolve; (iv) a
statement of the effect and extent of any manager vesting; (v) a statement stating whether the
LLC is a single member LLC and (vi) other pertinent matters, at the option of the organizer.

2. Operating Agreements. An operating agreement is typically entered into
among the members, which covers matters similar to those covered in a partnership agreement
for a general partnership or corporate bylaws. The operating agreement typically governs
management, sharing of profits and losses, transfer of membership interests and dissolution.

D. Sole Proprietorships

A sole proprietor engages in business individually without forming a separate
legal entity. Because no entity is formed, there are no record keeping or filing requirements
other than those required for tax purposes. In New Mexico, there are no specific statutes
controlling the business operations of the sole proprietorship. A sole proprietor does not have
the benefit of liability or debt protection which many of the business entities afford. Generally
speaking, a sole proprietor is also liable for the actions of its employees of the business in the
course of their employment.

E.  Joint Ventures
A joint venture is generally considered to be a partnership for a single transaction.

There is no specific entity designated for a joint venture in New Mexico. New Mexico courts
hold that a joint venture exists when two or more parties (1) enter into an agreement, (2) to
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combine their money, property or time in the conduct of some particular business deal, (3) agree
to share in the profits and losses of the venture jointly, and (4) have the right of mutual control
over the subject matter of the enterprise or over the property. The protections of a fiduciary
relationship and the respective duties owned by partners ensure that venturers deal honestly and
fairly with each other in accounting for profits and losses of the joint venture.

F. Nonprofit Corporations

The New Mexico statutes provide for the formation and operation of nonprofit
corporations in the Nonprofit Corporation Act, NMSA 1978, §§ 53-8-1 to —99 (1975), as
amended. Almost one hundred sections are dedicated to this corporate form. A nonprofit
corporation is defined as a corporation no part of the income or profit of which is distributable to
its members, directors or officers. Nonprofits may be organized for any lawful purpose or
purposes, including, without being limited to, any one or more of the following purposes:
charitable; benevolent; eleemosynary; educational; civic; patriotic; political; religious; social;
fraternal; literary; cultural; athletic; scientific; agricultural; horticultural; animal husbandry; and
professional, commercial or trade association. Except for the amount of required fees, the
procedure for filing articles of incorporation for a nonprofit are the same as for a for-profit
corporation. With the exceptions of stock and dividend issuance, the powers granted to
nonprofits are similar to those of a for-profit corporation.

G.  Cooperatives

NMSA 1978, §§ 53-4-1 to —45 (1939), as amended, permits the organization of
cooperatives associations. These corporations act “cooperatively” on a nonprofit basis, with
each member limited to one vote and maximum rates upon which membership capital is either
returned to members or interest is accrued. An association may be incorporated to engage in any
one or more lawful mode or modes of acquiring, selling, producing, building, operating,
manufacturing, furnishing, exchanging or distributing any type or types of property,
commodities, goods or services, and for the transaction of any lawful business.

No New Mexico law conflicting or inconsistent with the Cooperative Association
Act may be construed as applicable to cooperatives.

H.  Alternative Methods of Doing Business

I. Branch Offices. Generally speaking, if a branch office is established in
New Mexico, the foreign entity under which the branch office operates must qualify to do
business in New Mexico. However, by statute, there are certain activities that are not considered
transacting business in New Mexico. Additionally, a branch office in New Mexico might also be
subject to income, gross receipts and other applicable state taxes.

2. Distributors.  Similar to the issues facing branch offices, when a
distributor establishes a presence in New Mexico, it must determine whether the foreign entity
under which it is operating must qualify to conduct business in New Mexico and whether state
income, gross receipts and other taxes apply. The nature of the relationship between the
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distributor of the products, and the person or entity whose products are being distributed, will
determine whether it is necessary to qualify and pay and collect state taxes.

3. Licensing and Franchising. There are no particular statutes in New
Mexico that specifically govern a licensing relationship. The relationship between the grantor
and the grantee of a franchise is customarily a relationship defined by contract. However, New
Mexico addresses franchise matters under various trade practices statutes, particularly for motor
vehicle franchises and alcoholic beverage distribution. See NMSA 1978, §§ 57-16-1 to —16
(1973), as amended; id. §§ 60-8A-1 to —19 (1981), as amended. Franchisors may be subject to
gross receipts tax.

4. Sales Representatives. Quite often out-of-state business entities employ
local sales representatives in New Mexico. The nature of the relationship between an employing
entity and a sales representative doing business in New Mexico will determine whether the
employing entity will be required to qualify and pay income, gross receipts and other state taxes.

II. STATE ANTI-TRUST AND CONSUMER PROTECTION LAWS

A. New Mexico Antitrust Law

The New Mexico Antitrust Act, NMSA 1978, §§ 57-1-1 to —19 (1891), as
amended, closely parallels the federal antitrust laws. Indeed, the prohibitory language of the Act
was adopted from the Sherman Antitrust Act. To be subject to the New Mexico law, some part
of the affected trade or commerce must be within the state. The fact that the activity affects or
involves interstate or foreign commerce does not preclude action under state law.

The Act does contain two significant deviations from federal law with regard to
private remedies. The first departure involves the amount of damages available to successful
litigants. Although the Act incorporates the federal treble damages concept, it grants discretion
to the trier of fact to make such an award. The Act provides that up to treble damages may be
requested, but the trier of fact may award less than the amount requested, but no less than actual
damages, if the facts so justify. The second deviation from federal law is that the New Mexico
Act provides that a person injured in his business or property — directly or indirectly — has
standing to bring an action under the Act. By granting standing to indirect purchasers, New
Mexico’s Act is what is known as an [llinois Brick repealer statute. The New Mexico Act also
grants a defendant as a complete or partial defense the ability to prove that the plaintiff passed on
all or some of the amounts the plaintiff was overcharged to another purchaser or seller, thus
eliminating the possibility of duplicative liability.

B. New Mexico Consumer Protection Law

New Mexico has a wide variety of statutes designed to protect consumers. The
most widely used of these provisions is the Unfair Practices Act, NMSA 1978, §§ 57-12-1 to —24
(1967), as amended, which applies to both goods and services. The Act includes 17 enumerated
prohibitions of “unfair or deceptive” trade practices, and two additional “unconscionable” trade
practices. The Act allows both the Attorney General and aggrieved consumers to bring
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enforcement actions, including class actions and actions for injunctive relief. Prevailing private
parties are entitled to receive actual damages or $100, whichever amount is greater. That amount
can be trebled if the trier of fact finds that the defendant willfully engaged in the challenged trade
practice. Prevailing parties are entitled to their attorneys’ fees and costs.

Other consumer protection statutes include, but are not limited to, the Cigarette
Enforcement Act (regulating the labeling on cigarette packing), trademark and trade secret
regulations, a statute governing the distribution and redemption of trading stamps, acts governing
used merchandise and distress sales, the Pyramid Promotional Schemes Act, and statutes
regulating false advertising.

IVv. TAXATION

A. Introduction

New Mexico imposes a variety of taxes on persons engaged in business in the
state. The following is a summary of those taxes likely to have an impact on anyone taking
advantage of the New Mexico marketplace.

Prior to engaging in business in New Mexico, businesses must register with the
New Mexico Taxation and Revenue Department (the “Department”). The Department will issue
a Combined Reporting System (“CRS”) identification number that will serve as the business’s
state tax identification number. The CRS is used to report the state’s major taxes, including
gross receipts tax, compensating tax, withholding tax, interstate telecommunications gross
receipts tax, leased vehicle gross receipts tax and the leased vehicle surcharge. A business may
claim any applicable tax credits through the CRS.

In order to obtain a CRS identification number, each business must complete the
Application for Business Tax ldentification Number (ACD-31015) which can be obtained at any
local tax office or on the Department’s website, http://www.state.nm.us/tax/. The Department’s
website also has information on the locations of local tax offices. If the application is submitted
in person at a local tax office, the CRS identification number will be issued immediately. If
submitted by mail, allow two weeks for processing.

Once a business has obtained a CRS identification number, it must file a CRS-1
return either monthly, quarterly or semiannually. Monthly filing is required for all businesses
with an average total tax liability for all taxes reported on the CRS-1 over $200 per month.
Businesses with an average total tax liability for all taxes reported on the CRS-1 less than $200
may file monthly, quarterly or semiannually. All businesses must timely file a CRS-1 even if
the business has no gross receipts for the filing period and no tax is due. Failure to timely
file will result in a $5 civil penalty in addition to any interest due on the amount of tax owed.

B. Gross Receipts Tax
I. Basis of the Tax. The gross receipts tax is imposed on any person

engaging in business in New Mexico. “Engaging in business” applies to almost any business
that receives consideration from any source. Subject to a bewildering array of exemptions and
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deductions, the gross receipts tax is imposed on the gross receipts received from selling property
in the state, such as tangible personal property (including electricity and manufactured homes)
and intangible personal property (including licenses, franchises, patents, trademarks and
copyrights), performing services in the state, such as legal services and construction activities
(defined to include all construction materials that will become part of the construction project),
leasing property employed in the state and selling research and development services performed
outside of the state the product of which is initially used in the state. Because of the complexity
of the scheme of exclusions, exemptions and deductions, consult local counsel regarding the
taxability of a particular transaction.

2. Who is Taxable. Individuals, corporations, limited liability companies and
partnerships, as well as other entities, who sell or lease property or who perform services pay a
state tax on their gross receipts. The tax is imposed on the seller, lessor or performer of services
but may be passed on to the buyer, lessee or recipient of services. 501(c)(3) organizations are
exempt from paying gross receipts tax, except for receipts derived from an “unrelated trade or
business,” as defined in § 512 of the Internal Revenue Code.

3. Gross Receipts Defined. Gross receipts means the total amount of money
or consideration received from selling property in the state, leasing property employed in the
state, performing services in the state or selling research and development services performed
outside the state the product of which is initially used in the state. Gross receipts does not
include amounts collected as gross receipts tax; cash discounts allowed and taken; gross receipts
or sales tax imposed by an Indian nation, tribe or pueblo that has a similar exclusion for state
gross receipts tax; interest; or amounts received solely on behalf of another in a disclosed agency
capacity.

4. Exemptions and Deductions. Exemptions from gross receipts are receipts
which are not taxable and do not have to be reported. The exemptions include receipts from
selling livestock or horses; selling unprocessed agricultural products; redemption of food stamps;
insurance premiums; security for a bail bond; interest on money loaned or deposited; dividends
or interest from stocks, bonds or other securities; selling stocks, bonds or other securities; selling
or providing interstate telecommunications services; receipts from an isolated or occasional sale
or leasing of property or services; mobile telecommunications services to persons whose use is
primarily outside of the state; dues and registration fees from nonprofit social, fraternal, political,
trade, labor or professional organizations and business leagues; fees dues and assessments paid to
homeowners’ associations by owner-members to be used for tax, insurance and maintenance
expenses for common areas and facilities; certain sales of oil, natural gas, mineral and liquid
hydrocarbons; services performed out-of-state when the product of the service is initially used in
the state; gross amounts wagered that are received by racetracks; selling tickets, parking,
souvenirs, all products, services or activities sold at, related to or occurring at a minor league
baseball stadium including concessions, programs, advertising merchandise, corporate suites or
boxes, broadcast revenues; selling textbooks and other materials required for courses at public
post-secondary educational institutions to a student enrolled at that institution by certain
bookstores; selling vehicles subject to the motor vehicle excise tax; selling boats subject to the
boat excise tax; certain receipts from selling gasoline, special fuel or alternative fuel; and wages
and salaries received by employees. The receipts of certain governmental entities, including
receipts of the state, or any Indian nation, tribe or pueblo from activities or transactions occurring
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on its sovereign territory, or any agency or political subdivision of the foregoing, are also exempt
from gross receipts tax but maybe subject to governmental gross receipts tax.

A deduction, like an exemption, results in an amount of gross receipts not
subject to tax, but deductions must be reported on the CRS-1 return. In order to claim certain
deductions that are based on a buyer’s use of the goods or services, the seller must obtain from
the buyer a Nontaxable Transaction Certificate (NTTC) that can be obtained from the
Department. The available deductions include receipts from selling feed for livestock; selling
fish raised for human consumption; warehousing grain or other agricultural products; threshing,
cleaning, growing, cultivating or harvesting agricultural products; 50% of receipts from selling,
refurbishing, remodeling or otherwise modifying transport category aircraft over 65,000 gross
landing weight; selling to a trade-support company located in the state 20 miles from a port of
entry on the Mexico/New Mexico border for the first five years such company is located in the
state; commissions received on the sale of tangible personal property not subject to gross receipts
tax; real estate commissions received on the sale of real property subject to the gross receipts tax;
commissions paid to travel agents; selling construction material to a person in the construction
business; selling subcontracting services to a person in the construction business; selling tangible
personal property to federally chartered credit unions; leasing theatrical and television films and
tapes to movie theaters subject to gross receipts tax; selling or leasing property and performing
services to qualified production companies; selling tangible personal property to a U.S. or state
governmental entity or the governing body of an Indian nation, tribe or pueblo for use on an
Indian reservation or pueblo grant; hosting websites; selling services or property through the
internet to persons with a billing address outside of the state; transactions in interstate commerce;
selling radio or television broadcast time if the ultimate buyer is a national or regional advertiser;
leasing tangible personal property or licenses for subsequent lease; charges connected to the
origination, making or assumption of a loan; selling New Mexico lottery tickets; reselling a
manufactured home subject to gross receipts, compensating or motor vehicle excise tax on its
original sale or use in the state; selling tangible personal property to persons in the
manufacturing business; selling the service of combining or processing materials to a
manufacturer; selling tangible personal property used to manufacture jewelry; selling
prescription drugs; 50% of receipts of hospitals; certain receipts received from Medicare; selling
chemicals or reagents to any mining, milling or oil company; selling tangible personal property
to 501(c)(3) organizations; 2/3 of receipts from fund-raising events by a 501(c) organization;
selling tangible personal property or licenses for resale; publishing newspapers or magazines;
refunds and allowances made to buyers and amounts written off the books as uncollectible debt
by accrual basis taxpayers; selling services for resale; selling services to an out-of-state buyer;
telephone access charges paid by certain telephone carriers; trade-in of tangible personal
property; selling enriched uranium or enriching uranium; and furnishing goods or services to
fulfill a manufacturer’s warranty obligation.

5. Rate of Tax. The basic tax rate imposed by the state is 5% of gross
receipts. Additionally, county and municipal governments may impose an additional tax on
gross receipts. A taxpayer pays the rate imposed at the location where he maintains a place of
business most relevant to the transaction. The rate of this additional tax varies depending on the
county and city. The tax rate imposed by the state may change no more than once per year,
usually in July and has been steady since 1990. The tax rate imposed by counties and
municipalities is determined by the county commissioners and municipal councils, respectively.

14



Any changes in the tax rate imposed by the counties and municipalities will go into effect in
January and July of each year.

Additional information regarding gross receipts can be obtained from the
Department’s publication, FYI-105, issued by the Tax Information/Policy Office. This
publication is available on the Department’s website.

C. Compensating Tax

1. Basis of Tax. The compensating tax is imposed on persons (a) using
property in New Mexico that was acquired in a transaction that was not subject to the gross
receipts tax only because (i) it occurred outside of the state or (ii) the then-intended use (differing
from the eventual use) of the property did not call for a tax, or (b) using services in New Mexico
rendered as a result of a transaction which was not initially subject to gross receipts tax, but
which transaction, because of the buyer’s later use of the services, should have been subject to
gross receipts tax. “Use” means use, consumption or storage other than storage for subsequent
sale in the ordinary course of business or storage for use solely outside New Mexico.

2. Who is Taxable. The buyer or user of the property or services is liable for
the tax unless the user has paid tax to a seller who is an agent for collection of compensating tax.

3. Exemptions and Deductions. Exemptions from compensating tax do not
have to be reported. Exemptions include use of electricity in the production and transmission of
electricity; use of oil, natural gas, liquid hydrocarbons or any combination of these as fuel
consumed in the pipeline transportation of such fuels; use of property by the U.S. government or
one of its agencies or the state or one of its agencies or political subdivisions; property used by
501(c)(3) organizations in the conduct of its exempt functions; use by an individual of personal
and household effects when such individual established residency in the state; use of railroad,
locomotive, trailers, containers, tenders or cars procured or bought for use in railroad
transportation; use of commercial aircraft for the transportation of passengers in interstate
commerce; use of vehicles on which the motor vehicle excise tax has been paid; and use of boats
on which the boat excise tax has been paid.

For reporting purposes, deductions are treated like exemptions and records
substantiating the deduction should be kept in the taxpayer’s records. Deductions include 50%
of the value of farm tractors; 50% of the value of agricultural implements used by persons
engaged in farming or ranching; the value of tangible personal property contributed to a U.S. or
state government entity or the governing body of an Indian nation, tribe or pueblo for use on an
Indian reservation or pueblo grant; the value of tangible personal property held for leasing; the
value of tangible personal property contributed to a 501(c)(3) organization; the value of
equipment and materials used in the state for research or testing of space-related test articles; the
value of the trade-in allowance given to a buyer for tangible personal property; and the value of
equipment and replacement parts used to enrich uranium.

4. Rate of Tax. The compensating tax rate is 5% of the value of the property
or service at the time of acquisition or introduction into New Mexico or at the time of conversion
to use, whichever is later.
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Additional information regarding compensating tax can be obtained from
the Department’s publication, FYI-105, issued by the Tax Information/Policy Office. This
publication is available on the Department’s website.

D.  Withholding Tax

1. Imposition of Tax. Each employer, either doing business in New Mexico
or deriving income from New Mexico sources and paying wages to that employee for services
performed in New Mexico, who withholds a portion of that employee’s wages for payment of
federal income tax must also withhold New Mexico income tax. The amount withheld from the
employee’s wages is based on an estimate of the employee’s New Mexico income tax liability
and is credited against his actual income tax liability on his New Mexico personal income tax
return. An employer can determine the amount to withhold from the New Mexico State Wage
Withholding Tables available from the local district tax office or at the Department’s website.

Each employer withholding New Mexico income tax must file an annual
statement of withholding on or before the last day of February each year for each person from
whom it has withheld New Mexico income tax. The report must include the employer’s name,
address and identification number as well as each employee’s name, social security number and
the amount of withholding. Additionally, effective for calendar year 2003, each employer must
also file Form RPD-41072, Annual Summary of Withholding Tax for CRS-1 Filers, which is due
March 1 of each year, beginning in 2004. The report reconciles the amounts withheld furnished
to employees on federal forms W-2, W-2G or 1099R with the total tax withheld and paid to New
Mexico on CRS-1.

E. Corporate Income Tax

1. Who is Taxed. Income tax is imposed on the net income of every
domestic and foreign corporation engaging in business in, into or from the state or which has
income from property or employment within the state. The definition of “corporation” includes
corporations, joint stock companies, real estate trusts organized and operated under the Real
Estate Trust Act, financial corporations, banks and other business associations as well as limited
liability companies and partnerships taxed as corporations under the Internal Revenue Code.
“Net income” is defined as a corporation’s federal taxable income adjusted to reflect only the
corporation’s New Mexico-related income. The following corporations are exempt from the
corporate income tax: (i) insurance companies, health maintenance organizations, reciprocal or
inter-insurance exchanges that pay a premium tax to the state and (ii) trusts organized in the
United States that form part of a stock, bonus, pension, or profit-sharing plan of an employer for
the exclusive benefit of employees or their beneficiaries (if the trust is exempt from federal
income tax) and nonprofit 501(c) organizations unless the nonprofit corporation has unrelated
business income subject to federal income tax (in which case, the unrelated business income
subject to federal income tax is subject to corporate income tax.)

2. Rate of Tax. The tax rate varies by the total net income of the Corporation
and the tax rate ranges from 4.8% to 7.6%.
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3. Reporting Requirements. Corporate income tax is due on the 15th day of
the third month following the close of the corporation’s fiscal year (March 15 for those
Corporations on a calendar year). Corporate income tax is reported on CIT-1 for all
Corporations, except pass-through entities.

Additional information regarding corporate income tax can be obtained
from the Department’s publication, FYI-350, issued by the Tax Information/Policy Office. This
publication is available on the Department’s website.

F. Corporate Franchise Tax

1. Imposition of Tax. The corporate franchise tax is imposed on every
domestic and foreign corporation, including S corporations, that either engage in business in the
state or exercise corporate franchise in the state, whether actively engaged in business or not. A
corporation exercises its corporate franchise when it seeks treatment as a legal entity or person
who is subject to the jurisdiction and privileges provided by the state’s laws. Evidence of
exercising corporate franchise includes registering with the New Mexico Public Regulation
Commission, registering with any regulatory agency of the state, appointing a registered agent in
this state to accept service of legal process on behalf of the corporation, appointing any agent to
carry on activity in this state, using the New Mexico judicial system to enforce contractual
provisions or to collect debt, owning property located in this state, registering trade names with
the state, or filing legal documents for public notice with any county clerk in this state.

2. Who is Taxed. The following corporations are exempt from the corporate
franchise tax: (i) insurance companies, health maintenance organizations, reciprocal or inter-
insurance exchanges that pay a premium tax to the state and (ii) trusts organized in the United
States that form part of a stock, bonus, pension, or profit-sharing plan of an employer for the
exclusive benefit of employees or their beneficiaries (if the trust is exempt from federal income
tax) and nonprofit 501(c) organizations unless the nonprofit corporation has unrelated business
income subject to federal income tax (in which case, the corporation is subject to the corporate
franchise tax and the unrelated business income subject to federal income tax is subject to
corporate income tax).

3. Rate of Tax. The tax rate is $50 per year or partial year.

4. Reporting Requirements. The corporate franchise tax is due at the same
time as the corporate income tax.

G.  Property Tax
1. General. Individuals, partnerships, corporations and limited liability
companies pay state, county and municipal taxes on real property and tangible personal property

unless specifically exempt.

2. Real Property. Real property located in the state and interests in such real
property are subject to the property tax.
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3. Tangible Personal Property. Tangible personal property generally is
taxable if it is physically located in New Mexico on the valuation date (January 1) and if it is (a)
used for a profession, business or occupation, unless it qualifies for a federal or state exemption
and (b) depreciated for federal income tax purposes. Mobile homes are also subject to the
property tax if they are located in New Mexico on January 1.

4. Intangible Personal Property. Intangible personal property, such as stocks,
bonds and bank accounts, is not subject to property tax.

5. Valuation. The tax rate is applied against the “taxable value of property”.
The taxable value of property is the value of the property determined by applying a tax ratio to
its assessed value. The statewide ratio is 1/3 of the assessed value.

6. Rate of Tax. Property is taxed at aggregate rates for state, county, school
district and municipal purposes. The New Mexico Constitution sets a 20-mill limit per $1 of
assessed value for all purposes. However, laws can be passed allowing additional taxes beyond
this limit, if approved by voters. Furthermore, special levies on specific classes of property can
exceed the 20-mill limit. After exemptions are taken, the tax rate for residential property ranges
between $8 to $48 per $1,000 net taxable value and between $11 to $48 per $1,000 net taxable
value for non-residential property.

7. Payment and Collection. Generally, property taxes are payable to the
county treasurer in two equal installments due on November 10th of the year the bill was
prepared and mailed on and on April 10th of the following year.

H. Tax Credits

There are eight tax credits available to taxpayers. An investment tax credit, which
must be applied for, is equal to the compensating tax rate on qualified manufacturing equipment
provided that the taxpayer meets certain employment conditions and may be applied against
gross receipts, compensating or withholding tax liability. A capital equipment tax credit may be
applied against gross receipts or compensating tax for qualifying equipment used by call centers
locating or expanding into rural parts of the state. A rural jobs tax credit is available on the first
$16,000 in wages for qualifying jobs and may be applied against an eligible employer's modified
combined tax liability, personal income tax liability or corporate income tax liability. A National
laboratory operating in New Mexico may claim up to $1,800,000 in tax credits against gross
receipts tax under the laboratory partnership with small business tax credit technology jobs tax
credit. Those taxpayers conducting qualified research and development at qualified facilities
may claim a technology jobs tax credit in the amount of 4% of the amount of qualified
expenditures made by a taxpayer conducting qualified research at a qualified facility, including
rent, facility operation and maintenance, equipment and software. Additionally, sales,
compensating or similar taxes paid to another state on property acquired in that state for use in
the State may be credited against the compensating tax due to the State. A taxpayer may claim a
credit against gross receipt tax when the product of a research and development service
performed out of state initially is used in New Mexico and the service has been taxed through a
gross receipts, sales or similar tax in another state. Finally, a contractor may claim a credit
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against the gross receipt tax for any amount of compensating tax previously paid on the
construction materials and services incorporated into the construction project. .

L New Mexico License and Occupation Taxes

The state imposes license and occupation or business taxes on a wide variety of
activities. Before anyone may engage in the covered occupations and businesses, the appropriate
license must be obtained and a fee paid. Usually, the license must be renewed periodically and a
renewal fee paid. Details are available from various agencies of the state.

J. Leased Vehicle Gross Receipts Tax and Surcharge

This tax is applied to the lease of a passenger automobile when the lease is for a
term of six months or less, the vehicle is part of a fleet of five or more leased vehicles, the
vehicle is a passenger automobile that accommodates six or fewer adults, and the lessor acquires
the vehicle on or after July 1, 1991. The tax and surcharge are imposed in addition to “regular”
gross receipts tax.

K. Interstate Telecommunications Gross Receipts Tax

This tax is placed on receipts from interstate telecommunications services that
originate or terminate in New Mexico and are charged to a telephone number or account in New
Mexico, regardless of where the bill for the services is ultimately delivered. This tax is in lieu of
“regular” gross receipts tax.

L. Workers’ Compensation Assessment Fee

This fee is due from every employee and employer who is required or who
chooses to be covered by the Workers’ Compensation Act, NMSA 1978, §§ 52-1-1 to —70
(1929), as amended. The payment of this fee is in addition to the requirement to obtain a
worker’s compensation insurance policy, which is private insurance obtained from an insurance
company.

M. Taxes Related to Natural Resources Severance and Production

1. Natural Gas Processors Tax. This tax is a privilege tax on the processing
of natural gas. Every operator of a natural gas processing plant is liable for this tax.

2. Oil and Gas Production Equipment Ad Valorem Tax. This tax is levied in
lieu of property tax on the assessed value of equipment used at each oil and gas production unit.

3. Oil and Gas Severance Tax. This tax is applied to all natural gas, oil and
other liquid hydrocarbons, and to carbon dioxide severed and sold.

4. Oil and Gas Conservation Tax. This tax is placed on the sale of all natural
gas, oil and other liquid hydrocarbons, carbon dioxide, uranium, coal and geothermal energy
severed.
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5. Oil and Gas Emergency School Tax. This is a privilege tax on the
business of every person severing carbon dioxide, natural gas, and oil and other liquid
hydrocarbons in New Mexico.

6. Oil and Gas Ad Valorem Production Tax. This is a tax on the sale of all
carbon dioxide, natural gas, and oil and other liquid hydrocarbons produced in the state.

7. Coal Severance Tax. This tax is imposed on the severer of the coal and is
determined by each short ton of coal severed and saved.

8. Uranium Severance Tax. A tax on the severance of uranium is measured
by the quantity of U0® contained in and recoverable from severed and saved uranium-bearing
material whether that material is ore or solution, measured in a standard manner established by
the director.

0. Severance Tax on other Minerals. A severance tax is imposed on potash;
copper; timber; pumice, gypsum, sand, gravel, clay, fluorspar and other nonmetallic minerals;
lead, zinc, thorium, molybdenum, manganese, rare earth and other metals; and gold and silver.

Additional information regarding taxes related to oil and gas can be found
in the current Oil and Gas Filer’s Kit available from the Department.

N. Other Business Taxes

1. Cigarette Tax. This tax is imposed on each cigarette sold, given or
consumed in New Mexico.

2. Tobacco Products Tax. A tax applied to the value of tobacco products
(other than cigarettes) sold, shipped or given to a person in the state.

3. Liquor Excise Tax. This tax is imposed on any wholesaler who sells
alcoholic beverages on which this tax has not already been paid. There also is a local liquor
excise tax, collected by the Department, on wholesale liquor purchases in McKinley County.

4. Gasoline Tax. This is a tax imposed on distributors or wholesalers of
gasoline for the privilege of receiving gasoline in this state.

5. Special Fuel Supplier Excise Tax. This tax is placed on distributors and
wholesalers of special fuel (diesel, kerosene) used in vehicles registered to travel on the highway.
Fuel users file quarterly reports.

6. Alternative Fuel Tax. This tax is imposed on distributors of alternative
fuels (LPG, CNG, LNG and AS55). Annual permits are available for vehicles powered by
alternative fuel.

7. Petroleum Products Loading Fee. This tax is paid by distributors of
petroleum products, whether gasoline or special fuel.
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8. Water Conservation Fee. This fee is applied to operators of public water
supply systems who regularly service an average of at least 25 individuals for 60 days a year or
whose systems have 15 service connections.

0. Weight-Distance Tax. This is a tax placed upon any motor vehicle
traveling the state’s highways with a declared gross vehicle weight of more than 26,000 pounds.

10. Trip Tax. A tax imposed on commercial motor carrier vehicles owned or
operated by out-of-state companies not registered in New Mexico. The Trip Tax is imposed
instead of weight-distance taxes, vehicle registration fees and annual permits and requirements.

1. Railroad Car Company Tax (Private Car Tax). This tax is applied rather
than property tax to the gross earnings from the use or operation of private railroad cars in New
Mexico by organizations that own private railroad cars.

0. Other Taxes and Fees

I. Taxes Not Administered by the Department. The agency responsible for
the following taxes and fees is named in parentheses. All questions regarding such taxes and
fees may be directed to that agency.

e Lodger’s tax, sometimes known as occupancy tax or room tax (municipality or
county)

Insurance premium taxes and fees (Public Regulation Commission)
Pari-mutuel tax (Racing Commission)

Unemployment insurance tax (New Mexico Department of Labor)

Utility franchise tax (municipality)

Business or professional license fees (Regulation and Licensing Department)
Corporation registration and reporting fees (Public Regulation Commission)

V. LABOR AND EMPLOYMENT

A. Statutory Issues

1. New Mexico Human Rights Act.

a. The New Mexico Human Rights Act prohibits employer
discrimination based on ‘“race, age, religion, color, national origin, ancestry, sex, sexual
orientation, gender identity, physical or mental handicap or serious medical condition, or, if the
employer has fifty or more employees, spousal affiliation.” NMSA 1978, § 28-1-7(A) (2003).

b. There is no statutory cap under the Human Rights Act for punitive
damages.
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2. Medical Testing.

a. In New Mexico, “[n]o person may require an individual to disclose
the results of a human immunodeficiency virus related test as a condition of hiring, promotion or
continued employment, unless the absence of human immunodeficiency virus infection is a bona
fide occupational qualification of the job in question.” NMSA 1978, § 28-10A-1(A) (1989).

b. No state law expressly prohibits a public or private employer from
requiring its employees to submit to mandatory physical examinations. An employer may be in
violation of the New Mexico Human Rights Act, however, if it discriminates against an
employee based on a disability revealed by a mandatory physical examination. See NMSA 1978,
§ 28-1-7 (2003). Also, an employer may be held vicariously liable if a physician hired to
conduct an employee examination negligently performs the examination.

3. Smoking.

a. The New Mexico Employee Privacy Act provides that an employer
may not discriminate against an employee or applicant for employment because the employee or
applicant is either a smoker or a nonsmoker. NMSA 1978, § 50-11-3 (1991). Further, an
employer may not prohibit an employee from smoking during nonworking hours unless
occupational requirements mandate the restriction. Id.

b. If an employer violates the Employee Privacy Act, an employee
may bring a civil suit for damages. NMSA 1978, § 14-2-1 (2003).

4. Records.

a. “Every employer shall keep a true and accurate record of hours
worked and wages paid to each employee. The employer shall keep such records on file for at
least one year after the entry of the record.” NMSA 1978, § 50-4-9(A) (1937).

b. “All employers and labor organizations doing business in the state
shall furnish to the state directory of new hires a report that contains the name, address and the
social security number of each newly hired or rehired employee and the name and address of and
identifying number assigned under Section 6109 of the Internal Revenue Code of 1986 to the
employer.” NMSA 1978, § 50-13-3(C) (1997).

5. Union Membership. Any promises made by an employee to an employer
concerning the employee’s intention not to join a union or to withdraw from union membership
are void as against public policy and may not form the basis of a cause of action against the
employee. NMSA 1978, § 50-2-4 (1967).

6. Minimum Wage. In 2003, the Santa Fe City Counsel enacted a “Living
Wage” ordinance, which was to raise the minimum wage in Santa Fe effective January 1, 2004.
Enactment of this ordinance has been put on hold pending the outcome of litigation over the
ordinance’s constitutionality. If the ordinance goes into effect, it will raise Santa Fe’s minimum
wage initially to $8.50 per hour; to $9.50 per hour on January 1, 2006; and to $10.50 per hour on
January 1, 2008. It will be annually adjusted upward in accordance with the Consumer Price
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Index, starting on January 1, 2009. Private employers subject to the provisions of the ordinance
include, generally: (i) contractors for the City that employ more than 25 workers and maintain
City contracts totaling more than $30,000 in a given year; (ii) businesses receiving more than
$25,000 in grants or subsidies, for the period of the grant or subsidy; (iii) any business
employing 25 or more workers in a given month. For purposes of the ordinance, “worker”
includes temporary and part-time workers. Otherwise, the state minimum wage is $5.15 per hour.
NMSA 1978, § 50-4-21 (1983).

7. Employment of Children.

a. “No child under fourteen years of age shall be employed or
permitted to labor at any gainful occupation during the hours during which the schools in the
district in which the child resides are in session. No child under the age of fourteen years shall be
employed at any gainful occupation when the school of the district in which such child resides is
not in session unless such child obtains a permit certificate issued in the manner and by the
authority herein directed.” NMSA 1978, § 50-6-1 (1925).

b. A child between the ages of 14 and 16 may not be employed
during normal school time unless shown necessary and a certificate is issued by school
superintendent, principal, or other designated school official. NMSA 1978, § 50-6-1 (1973); id.
§ 50-6-7 (1989).

C. NMSA 1978, § 50-6-4 (1974), prohibits children under 16 from
engaging in particular types of employment. Section 50-6-5 (1973), prohibits children under 18
from engaging in particular types of employment.

8. Employment References. New Mexico law provides an employer with a
qualified immunity for providing an employee reference; NMSA 1978, § 50-12-1 (1995): “The
immunity shall not apply when the reference information supplied was knowingly false or
deliberately misleading, was rendered with malicious purpose or violated any civil rights of the
former employee.” 1d.; see also Baker v. Bhajan, 117 N.M. 278, 282, 871 P.2d 374, 378 (1994)
(recognizing a “qualified or conditional privilege [on the part of an employer] . . . to make
statements about its employee or former employee if for a proper purpose and to one having a
legitimate interest in the statements.”); Davis v. Bd. of County Comm’rs, 1999-NMCA-110, 928,
127 N.M. 785, 987 P.2d 1172 (holding that employers providing an employee reference have a
duty to either remain quiet or fully disclose in cases involving foreseeable physical harm and
noting that “public policy supports full and accurate disclosure of non-confidential information
by employers, and we seek to encourage employers in that direction.”).

9. Workers’ Compensation. Compensation is provided for any personal
injury or death accidentally sustained if the employer has complied with the Act, the employee
was performing services arising out of and in the course of employment at the time of the
accident, and the injury or death is proximately caused by the accident arising out of and in the
course of employment and is not intentionally self-inflicted.
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a. Compensation is determined under the Act based upon a disability
determination or based upon whether the injury is to a specific body part, as scheduled in the
Act.

b. Benefits include medical expenses for as long as reasonably
necessary and vocational rehabilitation services.

C. The Act applies to employers with three or more employees.
Enforcement is by the Workers” Compensation Administration.

d. The Act provides the exclusive remedy for injury or death covered
by the Act.

e. See generally NMSA 1978, §§ 52-1-1 to =70 (1929), as amended.

10. State Occupation Health and Safety Act. Employers have a general duty
to provide a safe workplace free from recognized hazards and shall comply with standards issued
by the Environmental Improvement Board. NMSA 1978, § 50-9-5 (1975).

11. Reemployment of Armed Forces Personnel. Any person who has left
employment to enter the armed forces of the United States, national guard, or organized reserve,
and who serves in active duty and is honorably discharged or released and who applies for re-
employment within 90 days is entitled to be restored to the same or similar position of
employment, unless the employer’s circumstances have changed such that re-employment is
unreasonable. Any such person so restored shall be considered as having been on leave of
absence and shall not lose seniority, insurance or other benefits provided for employees on leave
and shall not be discharged without cause for a period of one year. NMSA 1978, §§ 28-15-1 to -3
(1941), as amended.

B. Common Law
1. At-Will Employment Relationship.
a. “The general rule in New Mexico is that an employment contract is

for an indefinite period and is terminable at the will of either party unless . . . there is an express
contractual provision stating otherwise.” Hartbarger v. Frank Paxton Co., 115 N.M. 665, 668,
857 P.2d 776, 779 (1993). “To create contractual rights . . . the terms of the representation must
be sufficiently explicit to create a reasonable expectation of an implied contract.” Trujillo v. N.
Rio Arriba Elec. Coop., 2002-NMSC-004, 9 22, 131 N.M. 607, 41 P.3d 333 (no implied contract
for employment where company reserved the right to discharge for unacceptable work).

b. In New Mexico, there are two recognized exceptions to the
employment at will rule: (i) discharge in violation of public policy (“retaliatory discharge”) and
(i1) implied contract of employment, limiting discharge to “for cause” or pursuant to a particular
set of procedures. Trujillo v. N. Rio Arriba Elec. Coop., Inc., 2002-NMSC-004, q 22, 131 N.M.
607, 41 P.3d 493.
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c. “New Mexico does not recognize a cause of action for breach of
covenant of good faith and fair dealing in an at-will employment relationship . . . .” Watson v.
Blankinship, 20 F.3d 383, 387 (10th Cir. 1994).

2. Breach of Contract.

a. “Punitive damages are allowable in a case involving breach of an
employment contract only where there is a showing of bad faith during the course of the
plaintiff’s employment or in the manner and method used to terminate the employee.”
Bourgeous v. Horizon Healthcare Corp., 117 N.M. 434, 438, 872 P.2d 852, 856 (1994). “Mere
breach of an employment contract does not, itself, create a right to recover punitive damages,
even if the breach is deliberate.” 1d.

b. “Damages for emotional distress are not recoverable in an action
for breach of an employment contract, whether express or implied, in the absence of a showing
that the parties contemplated such damages at the time the contract was made.” Silva v.
Albuquerque Assembly & Distribution Freeport Warehouse Corp., 106 N.M. 19, 20, 738 P.2d
513, 514 (1987). The employee bears the burden of showing that the employer contemplated
emotional distress damages at the time the employment contract was made. Bourgeous v.
Horizon Healthcare Corp., 117 N.M. 434, 440, 872 P.2d 852, 858 (1994).

3. Interference with Contract. Officers and agents of a corporation, acting
within the proper scope of their employment, may not be held liable for wrongful interference
with an employment contract between the corporation and another of the corporation’s
employees. Salazar v. Furr’s, Inc., 629 F.Supp 1403, 1409 (D.N.M. 1986). This rule is based on
the fact that only a third-party may be held liable for tortious interference with contractual
relations, and an agent of a corporation is not a third-party to the transaction. See Ettenson v.
Burke, 2001-NMCA-003, 130 N.M. 67, 17 P.3d 440. Although agents acting outside the scope
of their authority are not given the benefit of this immunity, as long as the agent is acting “in
good faith and for the best interests of the corporation,” the immunity applies and the claim fails.
Id. q 17. A corporate agent is not acting in good faith and for the best interests of the corporation
if he is pursing only his “private interest with no benefit to the corporation.” Id. § 18. The mere
fact that a corporate agent benefits from the breach of a corporate contract does not mean that the
immunity has been abrogated, however. Id. § 21. A court will find that the corporate agent is not
protected by this qualified immunity only where the corporate agent’s actions are solely for the
agent’s own gain in opposition to the corporation’s interests. See id. 4 19 (listing examples of
“private interest with no benefit to the corporation™).

4. Independent Contractors. An independent contractor is distinguished from
an employee, as an independent contractor reserves the right to control the detail and the manner
in which the work is performed. Mascarenas v. Jaramillo, 111 N.M. 410, 806 P.2d 59 (1991).

5. Whistleblower Protections / Retaliatory Discharge.

a. An employer may not terminate an employee in retaliation for
engaging in an act protected by public policy or for refusing to engage in an act that public
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policy would condemn. Vigil v. Arzola, 102 N.M. 682, 699 P.2d 613 (Ct. App. 1983), rev’d in
part on other grounds, 101 N.M. 687, 686 P.2d 1038 (1984), overruled on other grounds by
Chavez v. Manville Prods. Corp., 108 N.M. 643, 777 P.2d 371 (1989).

b. To have a valid claim for retaliatory discharge, an employee must
show that the conduct triggering the discharge was taken primarily in furtherance of some public
interest and not some private interest. UJI 13-2304 NMRA 2004. The employer must have been
aware of the employee’s acts and discharged the employee, at least in part, because of the
protected conduct. Weidler v. Big J Enters., Inc., 1998-NMCA-021, 124 N.M. 591, 953 P.2d
1089.

V. ENVIRONMENTAL LAW

These materials describe the state environmental laws and regulations most likely
applicable to businesses in New Mexico. Depending on the activities of a particular business,
other local, state and federal laws and regulations will also be applicable.

A.  New Mexico Environmental Organizations

New Mexico businesses operate under a comprehensive system of state
environmental laws and regulations. The New Mexico Environmental Department (“NMED”)
regulates ground water quality, air quality, hazardous wastes, radioactive materials, storage
tanks, and occupational safety and health. The Public Safety Department administers emergency
planning and community right-to-know laws. The state Agricultural Department regulates
pesticides and hazardous agricultural wastes. The Energy, Minerals and Natural Resources
Department supervises the hard rock mining, coal and oil and gas industries. New Mexico does
not have an equivalent to NEPA.

B. New Mexico Environmental Laws

1. Water Quality Regulations. The federal Clean Water Act (“CWA”), 33
U.S.C. §§ 1251-1387, sets forth water quality standards that states must adopt and regulates the
discharge of pollutants into surface waters through the National Pollutant Discharge Elimination
System (“NPDES”) permit program. New Mexico has not yet assumed implementing authority
under the CWA, so the state’s role in the NPDES permit process is limited to setting surface
water quality standards, certifying that the conditions imposed by the permit will be sufficient to
satisfy those standards, assisting the EPA with periodic inspections, and recommending
enforcement actions. Businesses discharging directly to surface waters apply to EPA’s Region 6
office in Dallas, Texas, for permits; those discharging to publicly owned treatment works
(“POTW”) apply to the POTW operator.

The New Mexico Water Quality Control Commission (“WQCC”) is the
state water pollution control agency for New Mexico for all purposes of the CWA. The WQCC
also sets water quality standards for surface waters and regulates discharges to ground waters,
and the abatement of existing groundwater contamination. Therefore, businesses which
discharge into New Mexico’s surface or ground waters must comply with both federal and state
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regulations. Groundwater regulations are administered by the NMED Groundwater Quality
Bureau while the Surface Water Quality Bureau administers the state’s NPDES certification
program and assists the WQCC in setting surface water quality standards.

Some businesses which operate their own water supply or sewer system
are subject to regulations governing water supply systems and liquid waste disposal,
administered by the NMED Drinking Water Bureau.

2. Air Quality Regulations. New Mexico’s air quality control statutes and
regulations are driven by the requirements of the federal Clean Air Act (“CAA™), 42 U.S.C.
§§ 7401-7671q. In addition, New Mexico has developed its own air quality control program
through the New Mexico Air Quality Control Act (“AQCA”), NMSA 1978, §§ 74-2-1 to —17
(1967), as amended. The AQCA sets forth a comprehensive permitting program for sources of
air emissions which emit or have the potential to emit regulated air contaminants. Permits must
be obtained before construction or modification of air emissions sources, and for the operation of
certain sources.

The Environmental Improvement Board (“EIB”) adopts regulations to
implement the AQCA and the CAA. The state’s permitting program is administered by the
NMED Air Quality Bureau. In Bernalillo County, the Albuquerque-Bernalillo County Air
Quality Control Board serves this function.

3. Hazardous Waste Regulations. New Mexico’s Hazardous Waste Act
(“HWA”), NMSA 1978, §§ 74-4-1 to —14 (1977), as amended, and the federal Resource
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §§ 6901-6992k, overlap and interact in
the state’s most complex set of environmental laws, governing the identification, generation,
transportation and disposal of hazardous wastes. While New Mexico administers certain parts of
RCRA through its HWA, other parts of RCRA are administered by the EPA because the state
has not received authorization to do so. In certain areas state and federal regulatory activities
overlap. The result for businesses is an intricate regulatory structure administered by the
Hazardous and Radioactive Materials Bureau of the NMED and by the EPA.

Depending on the kind and quantity of hazardous wastes generated by a
business and the length of time the wastes are stored before being transported or disposed of,
businesses may be required to obtain permits and maintain records. Businesses engaged in
transportation or disposal of hazardous wastes may also be subject to permit and record keeping
requirements. For medical and other special wastes such as asbestos, there are additional
handling and disposal requirements which are regulated by the NMED and the EPA.

Medical and other special wastes such as asbestos are governed under
separate regulations administered by the NMED Solid Waste Bureau.

4. Storage Tank Regulations. Underground storage tanks (USTs) and above-
ground storage tanks (ASTs) for petroleum products and other hazardous substances are
regulated under New Mexico’s Hazardous Waste Act and the Ground Water Protection Act,
NMSA 1978, §§ 74-68-1 to —14 (1990), as amended. USTs and ASTs must be registered with
the NMED Petroleum Bureau; the Bureau also requires notification of any UST and AST
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installation, major modification or transfer of ownership. USTs and ASTs are subject to strict
design and monitoring requirements, and their owners must report any leaks or other releases.

5. Occupational Safety and Health. Under both federal and state laws,
businesses that use hazardous chemicals are required to develop written hazard communication
programs and to train employees on the safe use of chemicals encountered in the work place.
The NMED Occupational Health and Safety Bureau is charged with enforcing these laws.

6. Emergency Planning and Community Right-to-Know. New Mexico’s
Hazardous Chemicals Information Act (“HCIA”), NMSA 1978, §§ 74-4E-1 to —9 (1989), which
implements Title III of the Superfund Amendments and Reauthorization Act of 1986, requires
businesses that use or manufacture hazardous substances to report the presence of these
substances to local emergency planning boards to allow for emergency planning in the event of
an accidental release. The HCIA also requires businesses that use, manufacture or release above
certain threshold quantities of these substances to report their inventories and releases.
Businesses employing fewer than ten persons are exempt from some of these reporting
requirements. With only limited exceptions, reported information is available to the public under
a policy of right-to-know. The Public Safety Department administers the HCIA.

7. Miscellaneous Laws. New Mexico has laws regulating aerosol products,
pesticides, wildlife, and endangered plants, among others. In addition, many of the tribes and
pueblos have environmental laws which must be complied with when doing business on
reservation land.

VII. INTELLECTUAL PROPERTY

A. Trademarks; State Considerations

Trademarks are governed by the federal Lanham Act, 15 U.S.C. §§ 1051-1172, as
well as New Mexico law to the extent that New Mexico law is not preempted.

1. New Mexico Statutes Annotated 1978, §§ 57-3B-1 to —17 (1997), governs
trademark registration in New Mexico, as well as a cause of action for infringement for any
registered trademark or dilution of any trademark or tradename.

2. The purpose of the New Mexico statute is “to provide a system of state
trademark registration and protection substantially consistent with the federal system of
trademark registration and protection under the Trademark Act of 1946.” NMSA 1978,
§ 57-3B-2.

3. NMSA 1978, § 57-3B-3 provides the following definitions:

a. “mark” includes any trademark or service mark entitled to
registration under the Trademark Act whether registered or not;
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b. “service mark” means any word, name, symbol, device or any
combination of these used by a person to identify and distinguish the services of one person,
including a unique service, from the services of other persons and to indicate the source of the
services, even if that source is unknown; provided, titles and character names used by a person
and other distinctive features of radio or television programs may be registered as service marks
notwithstanding that they or the programs may advertise the goods of the sponsor;

c. “trademark” means any word, name, symbol, device or any
combination of these used by a person to identify and distinguish the goods of the person,
including a unique product, from those manufactured or sold by others, and to indicate the source
of the goods, even if that source is unknown;

d. “trade name” means any name used by a person to identify a
business or vocation of the person;

4. NMSA 1978, §§ 57-3B-4 through -12 cover the registration process as
well as subject matter that should not be registered.

5. NMSA 1978, § 57-3B-14 sets forth the activities which will be considered
infringement of any trademark registered under the statute, with the remedies being provided in
NMSA 1978, § 57-3B-16. The following are considered acts of infringement:

a. use, without the consent of the registrant, any reproduction,
counterfeit, copy or colorable imitation of a mark registered under the Trademark Act in
connection with the sale, distribution, offering for sale or advertising of any goods or services on
or in connection with which the use is likely to cause confusion or mistake or to deceive as to the
source of origin of the goods or services; or

b. reproduce, counterfeit, copy or colorably imitate any such mark
and apply the reproduction, counterfeit, copy or colorable imitation to labels, signs, prints,
packages, wrappers, receptacles, or advertisements intended to be used upon or in connection
with the sale or other distribution in this state of these goods or services.

6. NMSA 1978, § 57-3B-15 sets forth the factors in analyzing whether a
mark can be categorized as “famous” and remedies available for dilution of a famous mark.

B. Patents and Copyrights, State Considerations

1. Patent and Copyrights are regulated under federal laws. NMSA 1978,
§§ 57-3C-1 to -5 (2001), provides an explanation of instances where the state is to be considered
to be the owner of certain intellectual property.

a. NMSA 1978, § 57-3C-3 states: “Inventions, innovations, works of
authorship and their associated materials that are developed by a state employee, except an
employee of a state educational institution, within the scope of his employment or when using
state-owned or state-controlled facilities or equipment are the property of the state.”
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C. Trade Secrets

1. New Mexico has codified the Uniform Trade Secret Act in NMSA 1978,
§§ 57-3A-1 to —7 (1989).

2. In order to prevail for a claim of trade secret misappropriation, a claimant
must prove the misappropriation and then must prove that the subject matter claimed as a trade
secret is actually a trade secret. NMSA 1978, §§ 57-3A-2 defines these terms as follows:

a. misappropriation;

(1) acquisition of a trade secret of another by a person who
knows or has reason to know that the trade secret was acquired by improper means; or

(2) disclosure of use of a trade secret of another without
express or implied consent by a person who:

a) used improper means to acquire knowledge of the
trade secret; or

b) at the time of disclosure or use, knew or had reason
to know that his knowledge of the trade secret was: 1) derived from or through a person who
had utilized improper means to acquire it; 2) acquired under circumstances giving rise to a duty
to maintain its secrecy or limit its use; or 3) derived from or through a person who owed a duty
to the person seeking relief to maintain its secrecy or limit its use; or

c) before a material change of his position, knew or
had reason to know that it was a trade secret and that knowledge of it had been acquired by
accident or mistake.

3) See Richardson Ford Sales, Inc. v. Johnson, 100 N.M. 779,
676 P.2d 1344 (Ct. App. 1984).

b. Trade secret;

(1) “[T]rade secret” means information, including a formula,
pattern, compilation, program, device, method, technique or process, that:

a) derives independent economic value, actual or
potential, from not being generally known to and not being readily ascertainable by proper
means by other persons who can obtain economic value from its disclosure or use; and

b) is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

C. Factors to be analyzed:
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(1) the extent to which the information is known outside the
business;

(2) the extent to which it is known to those inside the business,
i.e., by the employees;

3) the precautions taken by the holder of the trade secret to
guard the secrecy of the information,;

4) the savings effected and the value to the holder in having
the information as against competitors;

(5) the amount of effort or money expended in obtaining and
developing the information; and

(6) the amount of time and expense it would take for others to
acquire and duplicate the information. Harvey Barnett, Inc. v. Shidler, 338 F.3d 1125, 1129 (10th
Cir. 2003) (applying Colorado Uniform Trade Secrets Act which is similar to New Mexico’s).

3. Pertinent Case Law

a. “[A] trade secret can exist in a combination of characteristics and
components, each of which, by itself, is in the public domain, but the unified process, design and
operation of which, in unique combination, affords a competitive advantage and is a protectable
secret.” Rivendell Forest Prods., Ltd. v. Georgia-Pac. Corp., 28 F.3d 1042, 1045 (10th Cir.
1994) (internal quotation marks and citation omitted).

4. Remedies (NMSA 1978, § 57-3A-4)

a. Except to the extent that a material and prejudicial change of
position prior to acquiring knowledge or reason to know of misappropriation renders a monetary
recovery inequitable, a complainant is entitled to recover damages for misappropriation.
Damages can include both the actual loss caused by misappropriation and the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss. In lieu of
damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized
disclosure or use of a trade secret.

b. If willful and malicious misappropriation exists, the court may
award exemplary damages in an amount not to exceed twice any award made under Subsection
A of this section.

5. Attorneys’ Fees (NMSA 1978, § 57-3A-5)

a. The court of proper jurisdiction may award reasonable attorneys’
fees to the prevailing party if:

(1) a claim of misappropriation is made in bad faith;
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(2) a motion to terminate an injunction is made or resisted in
bad faith; or

3) willful and malicious misappropriation exists.
D. Unfair Trade Practices

1. New Mexico has prohibited unfair, deceptive and unconscionable trade
practices in the conduct of any trade or commerce in NMSA 1978, §§ 57-12-1 to —24 (1967), as
amended.

2. The above statutory sections can be asserted for common law trademark
infringement. As such, no trademark registration is required.

3. Definitions (§ 57-12-2):

a. “Unfair or deceptive trade practice” means an act specifically
declared unlawful pursuant to the Unfair Practices Act [Chapter 57, Article 12 NMSA 1978], a
false or misleading oral or written statement, visual description or other representation of any
kind knowingly made in connection with the sale, lease, rental or loan of goods or services or in
the extension of credit or in the collection of debts by a person in the regular course of his trade
or commerce, which may, tends to or does deceive or mislead any person and includes:

(1) representing goods or services as those of another when the
goods or services are not the goods or services of another;

(2) causing confusion or misunderstanding as to the source,
sponsorship, approval or certification of goods or services;

3) causing confusion or misunderstanding as to affiliation,
connection or association with or certification by another;

4) using deceptive representations or designations of
geographic origin in connection with goods or services;

(5) representing that goods or services have sponsorship,
approval, characteristics, ingredients, uses, benefits or quantities that they do not have or that a
person has a sponsorship, approval, status, affiliation or connection that he does not have;

(6) representing that goods are original or new if they are
deteriorated, altered, reconditioned, reclaimed, used or secondhand;

(7) representing that goods or services are of a particular
standard, quality or grade or that goods are of a particular style or model if they are of another;

(8) disparaging the goods, services or business of another by
false or misleading representations;

32



9) offering goods or services with intent not to supply them in
the quantity requested by the prospective buyer to the extent of the stock available, unless the
purchaser is purchasing for resale;

(10) offering goods or services with intent not to supply
reasonable expectable public demand,

(11) making false or misleading statements of fact concerning
the price of goods or services, the prices of competitors or one’s own price at a past or future
time or the reasons for, existence of or amounts of price reduction;

(12) making false or misleading statements of fact for the
purpose of obtaining appointments for the demonstration, exhibition or other sales presentation
of goods or services;

(13) packaging goods for sale in a container that bears a
trademark or trade name identified with goods formerly packaged in the container, without
authorization, unless the container is labeled or marked to disclaim a connection between the
contents and the trademark or trade name;

(14) using exaggeration, innuendo or ambiguity as to a material
fact or failing to state a material fact if doing so deceives or tends to deceive;

(15) stating that a transaction involves rights, remedies or
obligations that it does not involve;

(16) stating that services, replacements or repairs are needed if
they are not needed; or

(17)  failure to deliver the quality or quantity of goods or
services contracted for.

b. “unconscionable trade practice” means an act or practice in
connection with the sale, lease, rental or loan, or in connection with the offering for sale, lease,
rental or loan, of any goods or services, including services provided by licensed professionals, or
in the extension of credit or in the collection of debts which to a person’s detriment:

(1) takes advantage of the lack of knowledge, ability,
experience or capacity of a person to a grossly unfair degree; or

(2) results in a gross disparity between the value received by a
person and the price paid.

4. Elements:

a. “Four elements must be established to invoke the Unfair Practices
Act. First, the complaining party must show that the party charged made an ‘oral or written
statement, visual description or other representation® * *’ that was either false or misleading.
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Second, the false or misleading representation must have been ‘knowingly made in connection
with the sale, lease, rental or loan of goods or services in the extension of credit or . . . collection
of debts* * *.” Third, the conduct complained of must have occurred in the regular course of the
representers trade or commerce. And, fourth, the representation must have been of the type that
‘may, tends to or does, deceive or mislead any person.” Ashlock v. Sunwest Book, 107 N.M.
100, 101, 753 P.2d 346, 347 (1988) (quoting NMSA 1978, § 57-12-2(¢c)(2003)).

5. Remedies (NMSA 1978, § 57-12-10)

a. A person likely to be damaged by an unfair or deceptive trade
practice or by an unconscionable trade practice of another may be granted an injunction against it
under the principles of equity and on terms that the court considers reasonable. Proof of
monetary damage, loss of profits or intent to deceive or take unfair advantage of any person is
not required. Relief granted for the copying of an article shall be limited as to the prevention of
confusion or misunderstanding as to source.

b. Any person who suffers any loss of money or property, real or
personal, as a result of any employment by another person of a method, act or practice declared
unlawful by the Unfair Practices Act [Chapter 57, Article 12 NMSA 1978] may bring an action
to recover actual damages or the sum of one hundred dollars ($100), whichever is greater. Where
the trier of fact finds that the party charged with an unfair or deceptive trade practice or an
unconscionable trade practice has willfully engaged in the trade practice, the court may award up
to three times actual damages or three hundred dollars ($300), whichever is greater, to the party
complaining of the practice.

6. Attorneys’ Fees (NMSA 1978, § 57-12-10(c¢)).

a. The court shall award attorneys’ fees and costs to the party
complaining of an unfair or deceptive trade practice or unconscionable trade practice if he
prevails. The court shall award attorneys’ fees and costs to the party charged with an unfair or
deceptive trade practice or an unconscionable trade practice if it finds that the party complaining
of such trade practice brought an action which was groundless.

VIII. DISPUTE RESOLUTION
A. New Mexico State Courts

The New Mexico state court system is organized into three or four tiers. Civil
cases with less than $10,000 in dispute may be brought in either Metropolitan Court
(Albuquerque) or Magistrate Court or Municipal Court. Judgments from these courts are subject
to an automatic right of appeal to District Court. Cases may also initially be brought in District
Court. The Court of Appeals is at the intermediate level. The highest tier is the New Mexico
Supreme Court.

1. The New Mexico Supreme Court. This court serves as the highest tribunal
for all state cases involving issues not appealable to the United States Supreme Court and is the
final authority on the New Mexico Constitution. The supreme court consists of five justices
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elected to eight-year terms. Vacancies are often filled by gubernatorial appointees, however, in
the first general election after their appointment, judges must win a partisan election to serve the
remainder of the unexpired term. Judges stand in retention elections thereafter. The Chief
Justice is elected from within.

The court has mandatory jurisdiction over criminal matters in which the
sentence imposed is life in prison or the death penalty, appeals from the Public Regulation
Commission, appeals from the granting of writs of habeas corpus, appeals in actions challenging
nominations, and removal of public officials. The court has discretionary jurisdiction over all
other matters.

B.  The Court of Appeals

This court exercises appellate jurisdiction from the District Courts. The Court of
Appeals consists of ten judges who sit in panels of three, with offices in Santa Fe, Albuquerque
and Las Cruces. They are also elected to eight-year terms.

The court has mandatory jurisdiction in civil, non-capital criminal and juvenile
cases. It has discretionary jurisdiction in interlocutory decision cases and administrative agency
appeals.

C. District Courts

Seventy-five judges preside in thirteen different judicial districts. These are trial
courts of general jurisdiction.

The district courts hear criminal cases and civil cases in tort, contract, real
property rights, probate, domestic relations, appeals from administrative agencies and other
miscellaneous matters. It is the exclusive court for criminal appeals from metropolitan and
municipal courts, and has exclusive juvenile jurisdiction.

IX. FINANCING INVESTMENTS

A.  Tax-Exempt Transactions

Businesses that desire to enter into the New Mexico marketplace can take
advantage of tax-exempt financings through various types bond issuances, which are issued by
state agencies and instrumentalities and county and municipal governments.

New Mexico counties and municipalities are authorized to issue industrial
revenue bonds for qualified projects that will promote industry and trade within the county or
municipality. The New Mexico Finance Authority (the “Authority”) is authorized to issue
economic development bonds for projects recommended by the Economic Development
Department.  Projects eligible for funding by the Authority include industrial facilities;
commercial facilities, including facilities for wholesale sales and services; health care facilities,
including hospitals, clinics, laboratory facilities and related office facilities; educational
facilities, including schools; arts and cultural facilities, including museums, theaters, arenas or
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assembly halls; and recreational and tourism facilities, including parks, pools, trails, open space
and equestrian facilities.

Local governmental entities desiring to issue industrial revenue bonds to provide
financing for Projects are authorized to hold title to the project property and lease the project
property to the private business user pursuant to a lease agreement so the project can qualify for
a property tax exemption. At the termination of the Agreement, the business has the opportunity
to purchase the Project for a nominal amount. The governmental entity serves only as a conduit
for financing the Project and the business seeking the bonds must obtain financing for the Project
independently or through third parties. In addition, tangible personal property, including
equipment in the Project is effectively exempt from gross receipts and compensating tax.

The Authority and county and municipal governments are also authorized to issue
private activity bonds to finance public purpose projects. The Federal tax code allows privately-
owned public purpose projects to take advantage of tax-exempt financing through Private
Activity Bonds (“PABs™). The types of PABs authorized by the tax code include mortgage
revenue bonds, qualified residential rental projects (multifamily housing), small issue industrial
development bonds, student loan bonds, and a variety of “exempt facilities” including sewage
facilities and solid waste and hazardous waste disposal facilities. New Mexico is subject to a cap
on the amount of PABs that may be issued in a given year. From January 1 to July 1 of each
year, no more than 40 percent of the state ceiling may go to state agencies, of which no more
than 50 percent may go to any particular state agency. State agencies include the New Mexico
Mortgage Finance Authority and the New Mexico Educational Assistance Foundation. In
addition, no more than 60 percent of the state ceiling may go to non-state agencies, of which no
more than 20 percent may go to any one particular entity. Non-state agencies include
municipalities, county and regional housing authorities. After July 1, these guidelines do not
apply and the state can allocate to any issuing authority. PAB allocation percentages by purpose,
for each calendar year, are determined by the State Board of Finance at the December meeting
preceding the calendar year.

B. New Mexico Securities

Securities in New Mexico are regulated by the New Mexico Securities Act of
1986 (the “Act”), NMSA 1978, §§ 58-138-1 to —57 (1986), as amended, and the Securities
Division of the Regulation and Licensing Department (the “Division”).

1. Registration of Securities. Any offer to sell or sell of any security in New
Mexico must be registered under the Act, qualify as a federal covered security, or qualify for an
appropriate exemption under (the Act). Securities may be registered under the Act by filing,
coordination or qualification.

a. Registration by Filing. Registration by filing is available for those
issuers who have filed a registration statement under the Securities Act of 1933 (the “1933 Act”),
15 U.S.C. §§ 77a-77aa, and meet certain requirements. Registration by filing is available to
issuers even if such issuer qualifies for registration by coordination or qualification. In order to
qualify for registration by filing, the issuer must be organized under the laws of the United
States, a state or have a duly authorized agent in the United States for service of process. The
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issuer must have been actively engaged in business in the United States for a period of at least 36
consecutive calendar months prior to the filing of the federal registration statement and must
have a class of equity securities registered under Section 12(b) or (g) of the Securities Exchange
Act of 1934 (the “1934 Act”), 15 U.S.C. §§ 78a-78mm, held by 500 persons or more in addition
to timely filing all reports required under the 1934 Act for the twelve-month period immediately
preceding the filing of the federal registration statement. Registration by filing also places
limitations on commissions received by underwriters. In addition to filing a consent to service of
process, each issuer must also submit a specimen or description of the security being registered,
a statement establishing eligibility for registration by filing as well as a copy of the latest
prospectus filed with the registration statement.

A registration by filing is effective simultaneously with the
effectiveness of the federal registration statement if the information required by the director has
been on file for at least five business days, the registration fee has been paid and no stop order is
in effect. If the federal registration statement is effective prior to the time all of the conditions of
the Act are met, the registration statement shall become effective once the conditions are
satisfied.

b. Registration by Coordination. An issuer may also register by
coordination if the issuer has filed a registration statement under the 1933 Act and consents to
the service of process in the state. In addition to attaching the latest prospectus and any
amendments filed under the 1933 Act, the issuer may be required to submit certain other
documents required by the director of the Division. The registration statement will automatically
become effective when the federal registration statement becomes effective if there is no stop
order in effect, the registration statement has been on file with the director for at least 10 days,
and a statement containing the maximum and minimum proposed offering prices and the
maximum underwriting discounts and commissions has been on file with the director for two full
business days. If the registration statement is not filed within five days of the filing of the
registration statement under the 1933 Act, the registration statement filed in New Mexico must
be on file with the director for thirty days before it will be effective.

C. Registration by Qualification

An issuer may also register by qualification, which does not require that a
registration statement be filed under the 1933 Act. Registration statements submitted by
qualification must include, among other things, information regarding subsidiaries of the issuer,
directors and officers, including their compensation during the twelve previous months, and
owners of 10% or more of the outstanding shares of any class of equity security of the issuer. In
addition, an issuer must provide information regarding capitalization and long-term debt, the
kind of securities to be offered, and the estimated cash proceeds from the offering including the
intended use of such proceeds. In addition to information regarding the issuer’s financial
condition, the issuer must provide information regarding material contracts not made in the
ordinary course of business. It must also include copies of certain documents related to the offer.
The issuer is required to consent to service of process in the state. A registration statement by
qualification becomes effective thirty days after filing with the director if there is no stop order in
effect and neither the director nor the registrant has requested that effectiveness be delayed.
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1. Registration Exemptions. Under the Act, a company may be exempt from
registration based on the security itself or the transaction through which the security will be
offered or sold. Securities exempt from registration include those securities issued by federal,
state and local governments; Canada or a Canadian province or territory; insurance companies
except industrial revenue bonds; public utility or holding companies; clearing agencies;
charitable organizations; pension or welfare plans; and securities listed on or approved for listing
on a national securities exchange or the national market system. Also exempt from registration
are certificates of participation in real property leases or equipment trusts and membership
interests in a cooperative.

Certain transactions in which securities are offered for sale or sold may be
exempt from registration. A transaction exemption does not exempt the security itself from
registration and, if the security is not exempt from registration, each subsequent offer to sell or
sell of such security will require registration unless that transaction is exempt. Exempt
transactions include isolated non-issuer transactions and certain non-issuer transactions by a
registered broker-dealer. Also exempt is the issuance and offer and sale of securities by any
corporation or limited liability company, partnership interests organized or to be organized under
the laws of New Mexico if the company’s principal office is in New Mexico, at least 80% of the
proceeds will be used in the state, no commission is paid except to license broker-dealers or sales
representatives, each prospective purchaser receives an offering document, the total offering
does not exceed $1,500,000, and the issuer files an exemption notice. Securities issued in a
transaction by a corporation, limited liability company or limited partnership are also exempt
from registration if the number of purchasers does not exceed 25 persons, the issuer reasonably
believes the securities are being purchased for investment, there is no public advertising used in
connection with the offer or sale and no commission is paid except to a registered broker-dealer
or sales representative. Also exempt are transactions involving leases or interests in leases of oil,
gas or other mineral rights between parties who are engaged in the business of exploring for or
producing oil or gas; or the sell or offer for sell of interest in and under gas, oil or mining rights
located in the state to not more than 25 persons, the sale or offer is not advertised and no
commission is paid. In addition, a transaction whereby there are no more than ten purchasers in
a 12-month period in the state, there is no general solicitation or advertisement in connection
with the offer or sale, no commission is paid and either the seller believes the purchasers in New
Mexico are purchasing for investment purposes or immediately before and after the transaction
the issuer reasonably believes the securities are held by 50 or fewer persons and the aggregate
offering does not exceed $500,000 during any twelve consecutive months is also exempt from
registration.

Registration exemptions may be denied or revoked by the director of the
Division if the director reasonably believes, after inquiry that the denial or revocation is
necessary to protect investors.

2. Broker-dealer, investment advisor registration. Broker-dealers and sales
representatives must be licensed with the Division or qualify for an exemption under the Act.
Any person acting as a broker-dealer may be exempt from licensing under the Act if the person
is registered under the 1934 Act and has no business in New Mexico if (i) the transactions
effected by the broker-dealer in this state are exclusively with the issuer of the securities
involved in the transactions, other broker-dealers licensed or exempt under the Act or financial
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or institutional investors or (ii) the broker-dealer is licensed under the securities act of a state in
which the broker-dealer maintains a place of business and the broker-dealer offers and sells in
New Mexico to persons who are existing customers of the broker-dealer and whose principal
place of residence is not in the state. The director of the Division may provide an exemption for
other broker-dealers by rule or order.

A sales representative may be exempt from licensing if the sales
representative is (i) acting for a broker-dealer exempt from licensing, (ii) acting for an issuer
offering or selling exempt securities or securities in an exempt transaction under the Act so long
as no commission or other similar compensation is paid or given directly or indirectly to that
person for effecting such transactions, (iii) acting for an issuer effecting transactions with
employees, partners, officers or directors of the issuer, a parent or wholly owned subsidiary of
the issuer, if no commissions or other similar compensation are paid or given directly or
indirectly to that person for soliciting any employee, partner, officer or director in this state, or
(iv) by rule or order.

An application for a broker-dealer or sales representative license must be
submitted to the director of the Division along with the correct registration fee, which is due
annually. Both broker-dealers and sales representatives are required to pass examinations. A
broker-dealer license or sales representative license shall be effective thirty (30) days after
submission of the application or the last day any additional information required by the Division
has been submitted.

Once licensed, an annual registration fee must be paid by December 31 of
each year or the license will automatically expire. Branch offices of the Division may charge a
processing fee for the payment of annual registration fees. Additionally, a licensed broker-dealer
must maintain a minimum net capital set by the director of the Division as well as a prescribed
ratio between net capital and aggregate indebtedness. Each broker-dealer must file a surety bond
in an amount set by the director of the Division.

3. Antifraud Provisions. New Mexico law prohibits, in connection with the
offer to sell, sale, offer to purchase or purchase of a security, a person from employing any
device, scheme or artifice to defraud, making an untrue statement of a material fact or fail to
state a necessary material fact where such an omission would be misleading, or engaging in an
act, practice or course of business which operates or would operate as a fraud or deceit upon a
person. In addition to the anti-fraud provisions, New Mexico law prohibits any acts that would
manipulate the market price of a security. It is also unlawful for a person to trade securities
based on inside information.

The director of the Division has the ability to make a public or private
investigation of violations of the Act. Any person found to be in violation of the Act is subject to
both criminal and civil penalties. Criminal penalties are limited to $5,000 and/or not more than
three years in prison for each violation.
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X. REAL ESTATE

A. Methods of Holding Title

The general rule of law in New Mexico is that individuals and legal entities may
own real property.

1. Individuals. Individuals may own real property in New Mexico. Multiple
individuals may hold title to real property under the forms of concurrent ownership discussed
below. Due to the advantages afforded by certain legal entities, title to commercial real property
is usually held in a corporation, partnership, or limited liability company.

2. Corporate Ownership. Domestic corporations may hold title to New
Mexico real property. NMSA 1978, § 53-11-4 (1987). Foreign corporations may also own real
property in New Mexico. NMSA 1978, § 53-17-2 (1967). The primary advantage that corporate
ownership provides is protection from certain liabilities. Purchasing real property through a
corporation may also afford flexibility in terms of raising capital for the acquisition. However,
corporate ownership of real property may have certain tax disadvantages, and consultation with a
tax advisor is always recommended.

3. Partnership Ownership. Domestic and foreign partnerships may own real
property in New Mexico. NMSA 1978, §§ 54-1A-101 to -1206 (1996), as amended. A limited
partnership provides certain liability protections to limited partners. However, limited partners
are not permitted to take part in the management of the entity. Although the general partner in a
limited partnership is not afforded protection from personal liabilities, he or she is allowed to
manage the operations of the entity. In both partnerships and limited partnerships, profits and
losses are passed-through to the partners for federal income tax purposes. A tax advisor should
be consulted for the specific tax consequences associated with all forms of partnerships.

4. Limited Liability Companies. Limited liability companies (“LLCs”) may
acquire any estate in real or personal property in the name of the limited liability company, and
title to any estate so acquired shall vest in the limited liability company rather than in the
members. NMSA 1978, § 53-19-29(B) (1993). Limited liability companies are formed to own
and manage commercial properties in New Mexico because members of LLCs may actively
participate in the management of the entity while at the same time receiving the liability
protection that this entity affords. LLCs also avoid the double taxation imposed against
corporations, as the income and losses are passed-through to the members.

5. Concurrent Ownership.

a. Tenancy in common. Under New Mexico law, multiple
individuals may hold title to real property as tenants in common. As tenants in common, each
individual owns an undivided interest in the real property as a whole. Upon the death of a tenant
in common, the decedent’s tenancy in common interest will either pass to the decedent’s heirs
through decent, or be transferred in accordance with the decedent’s will. The interest of a tenant
in common may also be mortgaged or otherwise conveyed independently of the interests of the
other tenants in common. In New Mexico, when real property is conveyed to two or more
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persons a tenancy in common is presumed. NMSA 1978, § 47-1-15 (1953). No severance
occurs when an interest in a tenancy in common is conveyed.

b. Joint tenants. When an instrument conveys real property title to
two or more persons “as joint tenants” or with the “right of survivorship”, such real property is
held in joint tenancy. NMSA 1978, § 47-1-16 (1955). Without the express language evidencing
a creation of a joint tenancy, New Mexico law presumes the creation of a tenancy in common
when real property is conveyed to two or more persons. The right of survivorship applies to joint
tenancies. Therefore, upon the death of one of the joint tenants, the decedent’s title
automatically passes to the surviving joint tenants.

C. Severance. The general rule of law in New Mexico with respect to
severance of a joint tenancy is that a conveyance of a joint tenancy interest to a third party severs
the joint tenancy as to the interest of the grantor creating a tenancy in common interest in the
grantee with the other joint tenants. All of the joint tenants not participating in the conveyance
would remain joint tenants with respect to each other. However, because a mortgage is merely a
lien and title does not pass to the mortgaged property, the execution of a mortgage which
encumbers one joint tenant’s interest in property does not sever the joint tenancy.

d. Tenancies by the Entirety. New Mexico abrogated tenancies by
the entirety when it adopted the community property system.

e. Dower and Curtesy. New Mexico has abolished the estates of
dower and curtesy. NMSA 1978, § 45-2-112 (1993).

B. Purchase and Sale Transactions

1. Statute of Frauds. In New Mexico the statute of frauds has been adopted
as part of the common law. Under New Mexico case law, the statute of frauds is generally
satisfied when a written contract identifies the parties, the property, the price to be paid, the
terms of payment, and is signed by the party charged.

2. Purchase Agreements. The provisions of each purchase and sale
agreement should be tailored to address the unique characteristics of the real property being
conveyed. Although many real estate brokers and agents advocate the use pre-printed forms, the
provisions contained therein do not always reflect the particulars for each transaction. Moreover,
many forms are drafted to favor either the buyer or the seller. Typically, the parties to a real
estate transaction are better served by employing legal counsel to provide advice respecting the
necessary contractual provisions.

3. Title Insurance. In New Mexico it is common practice for the seller of
real property to purchase an owner’s policy of title insurance for the benefit of the buyer. A title
insurance policy is an indemnity for the benefit of the buyer, insuring that the ownership interest
of the real property being conveyed is vested in the buyer, subject to specific exceptions. It is
also typical for a purchase agreement to require a title commitment to be delivered to the buyer
within a specified time period. Upon receipt of the title commitment, the buyer should provide
written notice to the seller of those title exceptions that are objectionable to the buyer. The seller
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is then usually provided a certain time period to cure the objectionable title exceptions. If the
Seller is unable or unwilling to cure the objectionable exceptions, the buyer is often given the
option of terminating the agreement in which event the deposit or earnest money is refunded to
the buyer. Most purchase agreements provide that, if the flaws cannot be corrected, the
purchaser is entitled to terminate the purchase agreement and obtain a refund of its deposit.

Lenders typically require title insurance in the form of a mortgagee or
lender’s policy, the cost of which usually is the responsibility of the buyer. A mortgagee or
lender’s policy insures the priority of the lender’s mortgage lien on the real property.

4. Taxes. The purchase agreement should state who is responsible for the
payment of real property taxes and assessments at the closing, and whether real property taxes
and assessments should be paid in full by one party, or prorated between the parties based on that
party’s possession during the applicable tax period.

As of April, 2004, New Mexico does not impose transfer tax or gross
receipts tax upon the sale of real property. However, a contractor selling a house he has built
does pay gross receipts tax on the value of the improvements, NMSA 1978, § 7-9-53 (1998), and
New Mexico does assess capital gains tax on the proceeds of real property sales.

5. Closing. The closing of the real estate purchase will be in accordance with
the terms and conditions of the purchase agreement. The deed and requisite consideration are
typically exchanged simultaneously at closing. In addition to the deed, other documents may be
required at closing, including a bill of sale, settlement statement, seller’s 120 day affidavit
respecting mechanic’s liens and other documents required by the purchase agreement.

Beginning January 1, 2004, every person presenting a deed, real estate
contract or memorandum of real estate contract for recording with a county clerk also shall file
with the county assessor within thirty (30) days of the date of filing with the county clerk a form
affidavit signed by the transferee or transferor or the authorized agents of the transferee or
transferor. NMSA 1978, § 7-38-12.1 (2003). The form of affidavit may be obtained from the
county assessor’s office. Fines may be assessed for late filing. NMSA 1978, § 7-38-12.2
(2003).

6. Formalities of Transfer Instruments. The conveyance of title to real
property is effectuated upon the delivery of a warranty deed, special warranty deed, or quitclaim
deed from the seller to the purchaser. Deeds conveying title to real property in New Mexico
must meet certain statutory requirements. Statutory forms for warranty deeds, special warranty
deeds, and quitclaim deeds are provided in NMSA 1978, § 47-1-44 (1975).

7. New Mexico’s Recording Act. By statute, the rights of subsequent good
faith purchasers, mortgagees and judgment lien creditors are protected against unrecorded
instruments affecting real property. The governing New Mexico statutes provide:

No deed, mortgage or other instrument in writing not recorded in accordance with
NMSA 1978, § 14-9-1 (1991), shall affect the title or rights to, in any real estate,
of any purchaser, mortgagee in good faith or judgment lien creditor, without
knowledge of the existence of such unrecorded instruments. Possession alone
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based on an unrecorded executory real estate contract shall not be construed
against any subsequent purchaser, mortgagee in good faith or judgment lien
creditor either to impute knowledge of or to impose the duty to inquire about the
possession or the provisions of the instruments. NMSA 1978, § 14-9-3 (1990).

New Mexico’s Recording Act is designed to protect the title of a
subsequent innocent purchaser for value without notice of an unrecorded deed or instrument.
Thus, in light of the provisions and purpose of New Mexico’s Recording Act, it is advisable for
all instruments conveying real property liens to be promptly and properly recorded in accordance
with NMSA 1978, § 14-9-1 (1991).

C. Mortgages and Real Estate Contracts

In New Mexico, a mortgage is the security instrument most often used to
encumber real estate. Alternatively, under NMSA 1978, §§ 48-10-1 to —21 (1987), as amended
(“Deed of Trust Act”), a deed of trust may be used to secure a lien on real property under
restricted circumstances. However, because the Deed of Trust Act contains numerous statutory
limitations and requirements, deeds of trust are rarely used in New Mexico. Another rarely used
instrument is the common law deed of trust, which must be foreclosed like a mortgage.

1. Standard Provisions. Perfecting a lien created by a mortgage or deed of
trust requires recordation of the instrument in the real estate records of the county clerk in which
the encumbered real estate is located. A mortgage or deed of trust is eligible for recording if it is
duly acknowledged in accordance with governing New Mexico law.

Mortgages may state the maximum amount secured thereby. Statutory
provisions restrict the enforceability of due on sale clauses in certain circumstances.

Future advance clauses are at times used in mortgages and deeds of trust.
These clauses are often to secure, among other things, the payment of taxes and insurance related
to the collateral. Upon execution of the mortgage or deed of trust, a lien attaches to future
advances secured, which lien is deemed to have priority from the time of recording as to all
advances, whether discretionary or obligatory. However, a lien on future advances cannot be
greater than the maximum amount stated in the instrument.

A record of a mortgage is effective, from the date it is filed for record, as a
financing statement filed as a fixture filing or as a financing statement covering as-extracted
mineral collateral or timber to be cut only if: (1) the record indicates the goods or accounts that it
covers; (2) the goods are or are to become fixtures related to the real property described in the
record or the collateral is related to the real property described in the record and is as-extracted
collateral or timber to be cut; (3) there is provided a description of the real property to which the
collateral is related; (4) if the debtor does not have an interest of record in the real property, there
is provided the name of a record owner; and (5) the record is recorded. NMSA 1978,
§§ 55-9-502(b), (c) (2001).

Under NMSA 1978, § 47-1-40 (1953), the inclusion of the phrase
“mortgage covenants” in a mortgage or deed of trust shall have the full force and meaning and

43



effect of the following words and shall be applied and construed accordingly: “the mortgagor for
himself, his heirs, executors, administrators and successors, covenants with the mortgagee and
his heirs, successors and assigns that he is lawfully seized in fee simple of the granted premises;
that they are free from all encumbrances; that the mortgagor has good right to sell and convey
the same; and that he will, and his heirs, executors, administrators and successors shall, warrant
and defend the same to the mortgagee and his heirs, successors and assigns forever against the
lawful claims and demands of all persons.”

Under NMSA 1978, § 47-1-41 (1969), the inclusion of the phrase
“statutory mortgage condition” in a mortgage or deed of trust shall have the full force, meaning
and effect of the following words and shall be applied and construed accordingly: “in the event
any of the following terms, conditions or obligations are broken by the mortgagor, this mortgage
(or deed of trust) shall thereupon at the option of the mortgagee, be subject to foreclosure and the
premises may be sold in the manner and form provided by law, and the proceeds arising from the
sale thereof shall be applied to the payment of all indebtedness of every kind owing to the
mortgagee by virtue of the terms of this mortgage or by virtue of the terms of the obligation or
obligations secured hereby:

A. mortgagor shall pay or perform to mortgagee or his executors,
administrators, successors or assigns all amounts and obligations as provided in the obligation
secured hereby and in the manner, form, and at the time or times provided in the obligation or in
any extension thereof;

B. mortgagor shall perform the conditions of any prior mortgage,
encumbrance, condition or covenant;

C. mortgagor shall pay when due and payable all taxes, charges, and
assessments to whomsoever and whenever laid or assessed upon the mortgaged premises or on
any interest therein;

D. mortgagor shall, during the continuance of the indebtedness secured
hereby keep all buildings on the mortgaged premises in good repair and shall not commit or
suffer any strip or waste of the mortgaged premises;

E. mortgagor shall pay when due all state and federal grazing lease fees; and

F. mortgagor shall keep the buildings on the mortgaged premises insured in
the sum specified and against the hazards specified in the mortgage for the benefit of the
mortgagee and his executors, administrators, successors and assigns. The insurance shall be in
such form and in such insurance companies as the mortgagee shall approve. Mortgagor shall
deliver the policy or policies to the mortgagee and at least two days prior to the expiration of any
policy on the premises shall deliver to mortgagee a new and sufficient policy to take the place of
the one so expiring. In the event of the failure or refusal of the mortgagor to keep in repair the
buildings on the mortgaged premises; or to keep the premises insured, or to deliver the policies
of insurance, as provided; or to pay taxes and assessments, or to perform the conditions of any
prior mortgage, encumbrance, covenant or condition, or to pay state and federal grazing lease
fees, the mortgagee and its executors, administrators, successors or assigns may, at his option,

44



make such repairs, or procure such insurance, or pay such taxes or assessments, or pay such state
and federal grazing lease fees, or perform such conditions and all monies thus paid or expenses
thus incurred shall be payable by the mortgagor on demand and shall be so much additional
indebtedness secured by the mortgage.”

Statutory form mortgages and deeds of trust are provided in NMSA 1978, § 47-1-44
(1975).

2. Mortgage Foreclosure.

a. Foreclosure Procedure. Judicial foreclosure is the proper action to
foreclose on a mortgage lien. In the event of borrower default, the appropriate foreclosure
procedure is the following:

(1) Lender demands all past due payments and gives the
borrower the opportunity to cure;

(2) If the borrower fails to cure, lender then accelerates
payment of the promissory note including principal, interest, late fees, costs and expenses;

3) Lender files suit against borrower and Lender joins all
other parties claiming an interest in or lien upon the real estate, including all junior lienholders.
All parties to the lawsuit have thirty (30) days after they are served to file an answer to the
complaint. If no one answers or if everyone answers admitting the indebtedness and the priority
of the lien of the mortgage, a judgment can then be entered. If any party takes issue with the
validity or amount of the debt or the validity or priority of the lien of the mortgage, the matter
proceeds as any lawsuit until judgment is entered;

(4) After the entry of judgment, notice of sale must be
published in a newspaper of general circulation in the county where the real estate is located for
four consecutive weeks. The sale may take place three days after the last publication of notice of
sale and thirty days after entry of the judgment and decree of foreclosure. After the sale, the
court must approve the account of the Special Master of the sale and then the property is deeded
to the successful purchaser.

(5) The time within which a foreclosure action can be
concluded depends upon the case load of the judicial district in which the action is filed and
whether the foreclosure is contested. An uncontested foreclosure usually can be completed
within ninety days after the filing of the complaint, but the average time to complete a
foreclosure ranges from three months to nine months.

b. Bid Price, Redemption Period and Deficiency Judgments.

(1) Bids must be for cash or its equivalent, except a lienholder
may bid as cash all or any portion of its judgment awarded in the foreclosure proceeding.

(2) After a judicial sale of real estate pursuant to a judgment or
decree of the court, a former defendant owner of the real estate, its heirs, personal representatives
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or assigns, any junior mortgagee or other junior lienholder has nine months within which to
redeem the real estate. The redemption price will be the amount paid by the purchaser at the sale
with interest from the date of the purchase at 10% per annum together with all taxes, interest and
penalties thereon and all payments made to satisfy in whole or in part any prior lien not
foreclosed by purchaser, with interest on such taxes, interest penalties and payments made at
10% per annum from the date of payment.

3) Although the redemption period cannot be waived, the time
period for redemption may be shortened by the provisions of the mortgage from nine months to a
period not less than one month.

4) In New Mexico, deficiency judgments may be obtained
except in limited circumstances established by statute.

3. Real Estate Contracts. If the seller is willing to finance the real estate
transaction, the seller may elect to enter into a real estate contract with the buyer. Under a real
estate contract, the seller holds legal title to land until the buyer pays all sums required by the
agreement. Although the seller delivers possession to the buyer upon the execution of the real
estate contract, the buyer merely obtains an equitable interest in the land until the buyer’s
payment obligations are satisfied.

Real estate contracts typically include a forfeiture clause that allows the
seller, upon buyer’s default, to terminate the contract, regain possession of the property and
retain all payments made prior to default as liquidated damages. Forfeiture provisions of this
type are generally enforceable in New Mexico. However, the literal terms of a forfeiture clause
will not be enforced when to do so would result in an unwarranted forfeiture or in unfairness
which would shock the conscience of the court. The determination of whether a forfeiture
provision of a real estate contract should be enforced is a matter within the discretion of the trial
court. The New Mexico courts consider the following equitable factors when determining the
enforceability of a forfeiture clause: the amount of money already paid by the buyer to the seller;
the period of possession of the real property by the buyer; the market value of the real property at
the time of default compared to the original sale price; and the rental potential and value of the
real property.

D. Easements

An easement is distinguished from a fee, and constitutes a liberty, privilege, right
or advantage that one has in the land of another. Easements are typically created by express
grant, reservation in a deed, by necessity or by prescription. The government or other entity
endowed with condemnation power may also create easements through eminent domain.

Easements generally are classified as appurtenant or in gross. The creation of an
easement always results in a burdened parcel (called the ‘“servient estate” or “servient
tenement”).

An appurtenant easement creates either a right to use, or a right to restrict the use
of, the servient estate for the use and benefit of real property owned by the holder of the
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easement. An appurtenant easement necessarily involves two parcels, the “dominant estate” or
“dominant tenement” benefited by the easement, and a servient estate burdened by the easement.
Appurtenant easements are deemed to run with the land and pass with the land to a subsequent
grantee with passage of the title of the dominant estate. Appurtenant Easements cannot be
transferred unless the dominant estate is transferred. As a general rule, if the dominant estate is
transferred in separate parcels to different persons, each grantee acquires a right to use easements
appurtenant to the dominant estate, provided the easements can be enjoyed as to the separate
parcels without any additional burden on the servient estate.

An easement in gross differs from an appurtenant easement in that it is a personal
interest in or right to use the land of another. Easements in gross do not involve a dominant
estate. Because there is no dominant estate, easements in gross do not pass with the conveyance
of any land owned by the benefited party. However, an easement in gross, in certain
circumstances, is assignable.

As a general rule, the rights of the holder of the easement, whether appurtenant or
in gross, are measured by the nature and purpose of the easement. With respect to the rights of
the owner of the servient estate subject to an appurtenant easement, the general rule of law
allows the owner of the fee (the servient estate) to make any reasonable use desired of the land in
which the easement exists, provided that such use is not inconsistent with the rights of the
dominant estate.

Easements will remain in existence until terminated. Generally speaking, an
express easement created by grant or reservation may only be extinguished by a written
instrument executed by the owner of the dominant estate. By contrast, a prescriptive easement
may be extinguished by abandonment or non-use by the owner of the dominant estate.

E. Real Property Leases

A lease is the transfer of the right to the possession, use and occupancy of real
property by the owner of the property (called the “Landlord” or “Lessor”) to the person renting
the property (called the “Tenant” or “Lessee”) in exchange for rental payments. This right to
possession is transferred for a period of time (the “term” of the lease). During the term, the
Landlord retains ownership of the property and the Tenant has the right to use the property for
the purposes upon which the parties have agreed. At the end of the term, the Tenant’s right to
possession expires and reverts to the Landlord.

1. Residential Leases. Leases for a structure, mobile home or the part of a
structure, including a hotel or motel, that is used as a home, residence or sleeping place by one
person who maintains a household or by two or more persons who maintain a common
household and for a parcel of land leased by its owner for use as a site for the parking of a
mobile home are governed by the Uniform Owner-Resident Relations Act, NMSA 1978,
Sections 47-8-1 to 47-8-51.

2. Ground Leases. Ground leases are leases of unimproved land made by a
Landlord who does not want to expend time and money to develop a property but wants to retain
ownership of the land. Tenants under Ground Leases generally require lengthy lease terms
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because they will be investing large sums of money developing and making improvements to the
property, which they must amortize and seek to recover over the term of the lease. At the end of
the term, the improvements made by the Tenant which are affixed to the land become the
property of the landowner, or must be removed by the Tenant.

3. Commercial Leases. Commercial leases apply to industrial, office and
retail properties. Commercial leases are often structured as triple net leases under which all
expenses are passed through and paid by the Tenant. Leases involving industrial and
manufacturing sites often include extensive environmental provisions. Office leases often
contain option provisions allowing the Tenant to extend the length of the lease term. Leases for
premises located in shopping centers and retail complexes may include “exclusivity” provisions
prohibiting direct competition by other tenants. Retail leases often require an additional rental
payment known as “percentage rent” requiring the Tenant, in addition to its base rent, to pay the
Landlord a percentage of its sales revenues above a base amount. Formulas for percentage rent
can become complex and require specific definition regarding what items are to be included as
sales revenues.

F. Zoning and Land Use

1. Zoning. Zoning, as an act of police power, is generally considered to be a
power reserved by the states and delegated to political subdivisions within a state. The power to
zone is typically delegated from a state legislature to a zoning authority (e.g., a municipality), via
an enabling act. Enabling acts generally grant the authority to regulate things like density, use,
setbacks, etc., by dividing a governed area into districts and establishing uniform regulation
throughout each district.

a. New Mexico’s Zoning Enabling Act. New Mexico’s Zoning
Enabling Act is found at NMSA 1978, §§ 3-21-1 to -21(1965), as amended. In New Mexico,
municipalities (any incorporated city, town, or village), counties, and “special districts”
(unincorporated areas meeting certain requirements) may zone. There are also hybrid areas of
concurrent county-municipal authority called “extraterritorial” areas. An entity enabled by
statute to zone is referred to herein as a “zoning authority.” For simplicity, these materials will
generally refer only to municipalities or counties as “zoning authorities.”

b. A Zoning Authority’s Powers: Legislative vs. Quasi-Judicial
Actions. A zoning authority has two types of power. The first type of power is called
“rulemaking” or “legislative” power. By this power, a zoning authority may decide whether and
how it wishes to adopt a zoning ordinance. Any ordinance enacted by a zoning authority must
provide for the manner in which zoning regulations, restrictions and boundaries of districts are
determined, established and enforced and how they are amended, supplemented and repealed.
NMSA 1978, § 3-21-6(A) (1981). Properly adopted zoning ordinances are presumed valid.
Many New Mexico municipalities and counties have already adopted a zoning ordinance, and
thus the applicable rules are triggered only when the zoning authority seek to amend or
supplement its zoning ordinance.

The second type of power is called “administrative” or “quasi-
judicial” power. Quasi-judicial is a term applied to administrative boards or officers empowered
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to investigate facts, weigh evidence, draw conclusions as a basis for official actions and exercise
discretion of a judicial nature. In the zoning context, quasi-judicial decisions are generally
decisions about (1) whether a given piece of property should be excepted from a particular
provision of the zoning ordinance or (2) whether to change the zoning of a given piece of
property. A zoning authority does not have jurisdiction over historic villages, federally owned
lands, state owned lands or Indian trust land.

A zoning authority may not exceed the powers granted to it by the
legislature through the Zoning Enabling Act, NMSA 1978, §§ 3-21-1 to -21(1965), as amended.
Any exercise of power under a zoning ordinance that is not authorized by statute is ultra vires.

A zoning authority must follow the ordinance it has adopted.
Zoning ordinances are in derogation of the common law and strictly construed. In New Mexico,
zoning regulations and restrictions must be in accordance with a comprehensive plan. NMSA
1978, § 3-21-5(A) (1970). In theory, a comprehensive plan is the “master plan” required in
NMSA 1978, § 3-19-1 (1965). In reality, however, it may be no more than a loose assortment of
documents and policies.

C. The Zoning Ordinance. The controlling law in each jurisdiction is
the applicable zoning ordinance. The Zoning Enabling Act allows a zoning authority to divide
its jurisdiction into districts and to establish uniform regulations throughout each district.
Typically, the division into districts is reflected in a zone map or a zone atlas. The regulations
applicable to each district are stated in the zoning ordinance.

Examples of district categories are: Agricultural, Residential,
Commercial, and Manufacturing/Industrial. Typical regulations for a district include (1) the
allowable uses of property within the district (e.g., a list of permissive commercial uses within
the district) and (2) the allowable configuration of structures within the district (e.g., setback and
height requirements).

Most zoning ordinance provide for variances, special exceptions,
and conditional uses. In New Mexico, amendments to an ordinance are typically made in the
context of amending the zoning for a particular piece of property (“rezoning”), whether via
annexation, amendment or adoption of a plan, or by special request. The rezoning process
usually requires a zone map amendment.

New Mexico case law supports the ability to rezone when a zoning
amendment is reasonable and follows the procedure prescribed by the enabling legislation. The
determinative issue is whether a particular request meets specific criteria for rezoning.
Generally, the criteria for rezoning are: (1) whether there has been a change of circumstances
since the original zoning, which would justify the rezoning or (2) whether there was a mistake in
the original zoning.

A party aggrieved by a rezoning decision may appeal to district
court under the Rule 1-074 NMRA 2004.
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2. Subdivision Regulations. = Both municipalities and counties have
subdivision platting and planning authority. In some instances, a municipality and county may
share approval or have dual approval over the same subdivision. NMSA 1978, § 3-20-9 (1965).

a. Overview. Generally speaking, the processes for subdivision
approval within municipalities and counties are similar. Preliminary and final plat approvals are
conditioned upon compliance with local government rules and ordinances. The preliminary plat,
together with any other required documents, is submitted first for approval. [Non-county
agencies or departments within] the municipality review the initial documentation, and often
certain conditions are placed on the approval of the preliminary plat. Once the conditions of the
preliminary plat are satisfied, and the preliminary plat is approved, approval of the final plat
must follow if the final plat is in substantial conformance with the preliminary plat. The final
plat shall be recorded in the appropriate county clerk’s office when it has been approved and the
subdivider has obtained all certifications necessary for recording.

If a proposed subdivision is within the jurisdiction of a municipality, a
subdivider should review the local rules and ordinances of the municipality to comply with the
local subdivision process. However, if a proposed subdivision is within the jurisdiction of a
county, the subdivision is governed by the New Mexico Subdivision Act, which is discussed
below.

b. The New Mexico Subdivision Act. The New Mexico Subdivision
Act (“Act”), NMSA 1978, §§ 47-5-1 to =9 (1963), as amended, governs land subdivision (as
defined therein) in unincorporated lands. This Act is basically a template for the counties, which

may adopt more stringent regulations if they desire (and the regulations are consistent with the
county’s adopted comprehensive plan). NMSA 1978, § 47-6-9(E) (2003).

Typically, the developer creating the subdivision must submit a
preliminary plat to the Board of County Commissioners for review. NMSA 1978, § 47-6-11
(1995). This process includes not only plat preparation, but also preparation of a draft disclosure
statement and documentation of various elements required by statute. NMSA 1978, § 47-6-
11(B).

The draft disclosure statement and most of the documentation are
reviewed by non-county agencies which may include the New Mexico Office of the State
Engineer, Water Use and Conservation Bureau, the New Mexico Environment Department, the
New Mexico State Highway and Transportation Department and the Soil and Water
Conservation District. The developer also needs to provide proof of protection of cultural
properties, e.g., archeological sites, although no review is specified.

The reviewing agencies then issue opinions to the Board of County
Commissioners. NMSA 1978, §§ 47-6-11(G), (H). The developer’s final disclosure statement
must contain a summary of the opinions approved by the reviewing agencies. NMSA 1978, §
47-6-17(B)(20) (1995).) If a reviewing agency issues a negative opinion, the developer may
supply additional information to that reviewing agency. NMSA 1978, § 47-6-11(H). The Board
of County Commissioners makes the final decision about whether to approve the preliminary
plat at a public hearing. NMSA 1978, § 47-6-14 (1995).
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Where there is an approved preliminary plat, the developer is
entitled to final plat approval if the final plat is in substantial compliance with the preliminary
plat. § 47-6-11.3 (1995).

The developer may not sell any subdivided parcel until the
disclosure statement has been (1) filed with the County Clerk, Board of County Commissioners
and the New Mexico Office of the Attorney General, and (2) given to the prospective purchaser.
NMSA 1978, § 47-6-17(F). The developer also must file his advertising materials with the
Board of County Commissioners and the New Mexico Office of the Attorney General. NMSA
1978, § 47-6-18(B) (1995). Harsh penalties may be assessed for violation of the Act. NMSA
1978, §§ 47-6-23 to -27.1 (1973), as amended.

G. Mineral Rights

In New Mexico, a variety of minerals can be obtained through exploration and
mining, including copper, uranium, coal, oil and gas. Separate ownership of the surface and
mineral estates is permitted in New Mexico. Each estate conveys distinct private property rights
to its owner, and quite often, different parties own the surface and mineral estates. A mineral
estate may be severed from the surface estate by deed reservation or by a separate conveyance.

Generally speaking, when the surface estate and the mineral estate are owned by
two different legal entities, the use and enjoyment of the respective estates are relative. The
rights of each estate must be exercised with due regard for the rights of the other estate. The
owner of the mineral estate has the right to appropriate the mineral estate and may dig through
the surface and use so much of the surface as is reasonably necessary for mining. Further, the
owner of the mineral estate may deposit minerals on the surface estate so long as the depositing
is reasonable to his operations in the mining and does not unreasonably restrict use of the surface
estate. The surface owner has the right to enjoy his estate free from annoyance except as may
reasonably arise from the mineral owner’s mining activities and may use the surface in any way
not inconsistent with the rights of the mineral estate.

Under the authority of the Oil and Gas Act, NMSA 1978, § 70-2-1 et seq., the Oil
Conservation Division regulates oil and gas and geothermal activity in New Mexico. Chapter 69
of New Mexico Statutes and all articles thereunder govern mining operations.

Property taxes apply to all mineral property and property used in connection with
mineral property, excepting potash and uranium mineral property and property used in
connection with potash and uranium mineral property. NMSA 1978, § 7-36-23 (1975). Certain
mineral properties, including producing mines and oil and gas wells, are subject to state
severance taxes in addition to property taxes. NMSA 1978, § 7-29-4 (1999).

H. Eminent Domain
The exercise of eminent domain power is governed by statute. New Mexico
statutes provide two separate proceedings. The simplest and most commonly used is the Special

Alternative Condemnation Procedure. NMSA 1978, §§ 42-2-1 to —24 (1959), as amended. The
more involved procedure is in the Eminent Domain Code. NMSA 1978, §§ 42A-1-17 to —-33
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(1980), as amended. The Eminent Domain Code prescribes prefiling requirements for both
statutory proceedings.

Under the Special Alternative Condemnation Procedure, governmental entities
may use the power of eminent domain to acquire, either temporarily or permanently, privately or
publicly owned lands, real property or any interest therein, including water rights, either
temporarily or permanently, for road, street, or highway purposes or for any other purposes for
which the power of eminent domain may be exercised.

Under the Eminent Domain Code procedure, the condemnor may acquire real or
personal property. NMSA 1978, § 42A-1-2(J) (1981). The acquisition must be for a public
purpose, but the Eminent Domain Code does not define the public purposes for which the power
may be exercised. The public purposes for which the power may be exercised is found in the
statutory authority granting the condemnor the power of eminent domain.

The Special Alternative Condemnation Procedure and the Eminent Domain Code
procedure may also be used to quiet title. NMSA 1978, § 42A-1-28 (1981).

The power of eminent domain is also granted by statute to municipalities, state
educational institutions, pipeline companies, and electric utilities among others.

The Eminent Domain Code requires a condemnor to make a good faith effort to
initially purchase property rather than acquire it by eminent domain. In furtherance of the
policy, section 42A-1-3 provides that at any time before or after the commencement of a
condemnation action, the parties may agree to a settlement of any matter, including all or part of
the compensation due the condemnee.

If parties are unable to negotiate a settlement, section 42A-1-5 by implication
requires the condemnor to give the condemnee written notice that condemnor intends to file an
action. Upon the commencement of an eminent domain proceeding, various appraisal processes
are provided and the amount of just compensation due is determined. When the clerk of the
court certifies that the award has been paid in full and a copy of the endorsed judgment is
recorded, title to the property vests in the condemnor.

We are excluding, from our discussion, real property on Native American pueblos
or reservations.

XI. MISCELLANEOUS

A. Qualifications for Doing Business in New Mexico
1. Corporations. No foreign corporation shall transact business in New

Mexico until it has procured a certificate of authority to do so from the Public Regulation
Commission (“PRC”). NMSA 1978, 53-17-1. A foreign corporation, in order to procure a
certificate of authority to transact business in New Mexico, shall submit to the commission a
certificate of authority application containing certain information required by statute. NMSA
1978, § 53-17-5 (2003).
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2. Limited Liability Partnerships. Before transacting business in New
Mexico, a foreign limited liability partnership must file a statement of foreign qualification
containing certain information required by statute with the Secretary of State. NMSA 1978,
§ 54-1A-1102 (1997).

3. Limited Liability Companies. Before transacting business in New
Mexico, a foreign limited liability company shall register with the PRC by submitting an original
signed application for registration as a foreign limited liability company containing certain
information required by statute. NMSA 1978, § 53-19-48 (2003).

B. Licensing and Regulatory Requirements

Each profession has its own licensing and regulatory requirements. For example,
attorneys, CPAs, and physicians must all be licensed to operate, and must comply with the
individual regulatory requirements of their specific professions. It is necessary to review all
applicable statutes, rules and regulations to identify licensing and regulatory requirements for
specific professions.

C. Usury Laws

Unlike many other states, New Mexico has no general usury law. Prior to its
repeal in 1991, NMSA 1978, § 56-8-11.1 provided that any rate of interest may be imposed
provided that such rate is agreed to in writing by the parties. Since its repeal, section 56-8-11.1
has not been replaced with any other general usury law. As a result, subject to narrow
exceptions including transactions within the purview of the New Mexico Mortgage Loan
Company and Loan Broker Act and “interim construction loans,” there is no limitation on the
maximum rate of interest imposed on mortgage loans by New Mexico law. In the absence of a
written contract fixing a different rate, the interest ceiling is 15% per annum.

D. Business Name Registration

NMSA 1978, § 53-19-4 (2003), governs the reservation of a business name. The
exclusive right to use a name may be reserved by: (i) a person intending to organize a limited
liability company and to adopt that name; (ii) a limited liability company or a foreign limited
liability company registered in New Mexico that intends to adopt that name; (iii) a foreign
limited liability company intending to register in New Mexico and to adopt that name; or (iv) a
person intending to organize a foreign limited liability company and to have it registered in New
Mexico and to adopt that name.

The reservation shall be made by filing with the PRC an application executed by
the applicant to reserve a specified name. If the PRC finds that the name is available for use by a
domestic or foreign limited liability company, it shall reserve the name for the exclusive use of
the applicant for a period of one hundred twenty days after the date the application is filed with
the PRC.
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The right to the exclusive use of a reserved name may be transferred to another
person by filing with the PRC a notice of the transfer executed by the applicant for whom the
name was reserved and specifying the name to be transferred and the name and address of the
transferee. The transfer shall not extend the term during which the name is reserved.
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xii. APPENDIX—CONTACTS FOR DOING BUSINESS IN NEW
MEXICO

STATE OF NEW MEXICO CONTACTS

Department of Agriculture
MSC 3189 Box 30005

Las Cruces, NM 88003-8005
(505) 646-3007

www.nmdaweb.nmsu.edu

Department of Health
1190 S. St. Francis Dr.
Santa Fe, NM 87502-6110
(505) 827-2613
www.health.state.nm.us

Department of Labor

Field Services Bureau

401 Broadway NE (main office)

Albuquerque, NM 87102/+-

(505) 841-8439

(more than 20 Labor Service Centers statewide)
www.dol.state.nm.us

Economic Development Department
1100 St. Francis Drive

Santa Fe, NM 87504

Toll Free 1-800-374-3061
www.edd.state.nm.us

Enterprise Loan Fund o*f Northern New Mexico (ELF)
Northwest Community Development Corporation

224 W. Coal Ave.

Gallup, NM 87301

(505) 722-6565
www.nmlocalgov.net/northwestern/index.html




Environment Department
1190 St. Francis Drive
Santa Fe, NM 87502

(505) 827-2855

www.nmenv.state.nm.us

Environment Department
Air Quality Bureau: (505) 827-0031

Environment Department
Osha On-Site Consultation
Occupational Health and Safety Bureau: (505) 827-2855

Environment Department
Solid Waste Bureau (505) 827-2775

New Mexico Film Office

a division of the Economic Development Department
P.O. Box 20003

Santa Fe, New Mexico 87504-5003

(800) 545-9871

(505) 827-9810

Fax: (505) 827-9799

www.nmfilm.com

Office of the State Engineer
P.O. Box 25102

Santa Fe, NM 87504
1-800-WATER-NM
WwWw.seo.state.nm.us

Procurement Assistance Program
1100 St. Francis Dr., Room 2006
Santa Fe, NM 87503

(505) 827-0425
www.state.nm.us/spd/pap




Public Regulation Commission
PERA Building, Room 536

P.O. Drawer 1269

Santa Fe, NM 87504-1269

(505) 827-4500

1-800-947-4722
www.nmprg.state.nm.us

Racing Commission

300 San Mateo Blvd. NE, Ste. 110
Albuquerque, NM 87108

(505) 841-6400

www.nmrc(@state.nm.us

Regulation and Licensing Department
Office of the Superintendent

2550 Cerrillos Road, S. F.

Santa Fe, NM 87505

(505) 476-4800

www.rld.state.nm.us

Regulation and Licensing Department
Construction Industries Division 505-476-4700

Regulation and Licensing Department
Securities Division 505-476-4580

Secretary of State
State Capitol, Room 420
Santa Fe, NM 87503
(505) 827-3600
www.state.nm.us

Sign Permit

Highway and Transportation Dept.
1120 Cerrillos Road

P.O. Box 1149

Santa Fe, NM 87504-1149

(505) 827-5564
www.nmshtd.state.nm.us




Small Business Development Center
6401 Richards Ave.
Santa Fe, NM 87505

(505) 428-1362
www.nmsbdc.org

Taxation and Revenue Department
1100 St. Francis Drive

P.O. Box 630

Santa Fe, NM 87504-0630

(505) 827-0700

www.state.nm.us/tax

Taxation and Revenue Dept.
Application for Business Tax ID Number (505) 827-0951
www.state.nm.us/tax/forms/year99/acd31015f.pdf

Tourism Department
491 Old Santa Fe Trail
Santa Fe, NM 87501
(505) 827-7400

www.newmexico.org

Vehicle Registration
Motor Vehicle Division
Joseph Montoya Bldg.
P.O. Box 1028

Santa Fe, NM 87504-1028
(505) 827-2294
WWwWw.state.nm.us/tax

Workers’ Compensation Administration
2410 Centre Avenue

Albuquerque, NM 87125

(505) 841-6000 / 1-800-255-7965 (in-state)
[four regional offices statewide]
www.state.nm.us/wca




Links to other State of New Mexico Government Sites for additional
State agencies/departments and New Mexico Counties.

www.state.nm.us/category/governmentnm.html
Listing of NM State Government agencies.

www.state.nm.us/category/government/city _county.html
Location of New Mexico’s 33 counties with a link to certain county government sites.

www.state.nm.us/category/aboutnm/nmcounties.html
Listing of New Mexico Counties and County Seats by Region.




CITY OF ALBUQUEROQUE DEPARTMENTS

Albuquerque Office of Economic Development
Office of Economic Development

City of Albuquerque

P.O. Box 1293

Albuquerque, 87103

768-3270

www.abg.org

Albuquerque Environmental Health Department
P.O. Box 1293

Albuquerque, NM 87103

(505) 768-2600

www.cabg.gov/envhealth

Albuquerque Film Office

Ann Lerner, Film Liaison

Office of Economic Development
P.O. Box 1293

Albuquerque, NM 87103

(505) 768-3283
www.cabg.gov/film

Albuquerque Planning Department
Plaza Del Sol Bldg.

600 Second St. NW

Albuquerque, NM 87103

(505) 924-3860
www.cabg.gov/planning

Albuquerque Treasury Division
P.O. Box 17

Albuquerque, NM 87103

(505) 768-3463
http://www.cabq.gov/dfa/treasury/




Albuquerque Zoning Enforcement Services Division
Plaza Del Sol Bldg.

600 St. 2™ St. NW

Albuquerque, NM 87103

(505) 924-3850

www.cabg.gov/zoning




OTHER MAJOR NEW MEXICO CITIES

City of Santa Fee

P.O. Box 909

200 Lincoln Avenue

Santa Fe, NM 87504-0909
(505) 955-6590

www.santafenm. g0ov

City of Las Cruces
P.O. Box 20000
Las Cruces, NM 88004

(505) 541-2000
www.las-cruces.org

Town of Taos, New Mexico
400 Camino de la Placita
Taos, NM 87571

(505) 751-2000
Www.taosgov.com




PRIVATE & OTHER ENTITIES

Accion New Mexico

20 First Plaza NW, Suite 417
Albuquerque, NM 87102
(505) 243-8844
WWW.accionnewmexico.org

e Accion New Mexico is a nonprofit organization that increases access to business, credit,
makes loans, and provides training which enable emerging entrepreneurs to realize their
dreams and be catalysts for positive economic and social change.

Albuquerque Economic Development
851 University Blvd. SE, Suite 203
Albuquerque, NM 87106

(505) 246-6200

Toll-free: 800-451-2933

www.abg.org

e Albuquerque Economic Development (AED) is a private, nonprofit organization
designed to recruit quality companies to the Albuquerque Metro Area and assists with the
retention and expansion of existing industry.

Albuquerque Hispano Chamber of Commerce
1309 Fourth Street SW

Albuquerque, NM 87102

(505) 842-9003

www.ahcnm.org

¢ The Albuquerque Hispano Chamber of Commerce is organized to promote economic
development and to enhance economic opportunities for the Hispanic community and for
Small and Disadvantaged businesses in the Albuquerque Metropolitan Area.

American Indian Chamber of Commerce of New Mexico
700 4™ St. SW, Suite 122

Albuquerque, NM 87102

(505) 766-9545

http://www.aicc-nm.org




e The American Indian Chamber of Commerce of New Mexico is a non-profit
organization that helps foster and promote the development of American Indian
economic self-sufficiency and growth throughout New Mexico and the United States.

Association of Commerce and Industry of New Mexico
P.O. Box 9706
Albuquerque, NM 87119

(505) 842-0644
WWW.acl.nm.org

e ACI provides opportunities for businesses to access and become involved with the
political process. ACI members are eligible and encouraged to participate in ACI’s
committees and issues roundtables to help develop ACI’s annual legislative priorities.

Enchantment Land Certified Development Co. (ELCDC)
625 Silver SW, Suite 210

Albuquerque, NM 87102

(505) 843-9232

www.elcde.com

e ELCDC is a Certified Development Company (CDC) liscenced by the Small Business
Administration (SBA) to administer the SBA 504 program in New Mexico.

Greater Albuquerque Chamber of Commerce
P.O. Box 25100

Albuquerque, NM 87125

(505) 764-3700

www.abgchamber.com

e The Greater Albuquerque Chamber of Commerce is a membership organization
dedicated to meeting the identified needs of the Albuquerque metropolitan area by
fostering economic opportunity and a favorable business climate within the region.

Metro New Mexico Development Alliance
P.O. Box 265

Albuquerque, NM 87103-0265

Toll Free Phone: (800) 226-2935
www.nmsitesearch.com

e The Metro New Mexico Development Alliance is a cooperative arrangement of
economic development organizations in central New Mexico and the metropolitan areas.
It can help you find the site in Metro New Mexico that is right for your business.



New Mexico Community Development Loan Fund
P.O. Box 705

Albuquerque, NM 87103

(505) 243-3196

www.nmcdlf.org

e The New Mexico Community Development Fund is a private, nonprofit organization
that provides loans, training and technical assistance to business owners and nonprofit
organizations throughout the state and the entire Navajo Nation. Its services support the
efforts of low-income individuals and their communities to achieve self-reliance and
control over their economic destinies.

Next Generation Economy

P.O. Box 9587

Albuquerque, NM 87119

843-9006
http://www.edd.state.nm.us/TECHNO/DIRECTORY/index.php?id=142

e Joint efforts of the public and private sectors to help central NM aggressively establish
and promote its unique economic clusters.

Oso Grande Technologies,

A New Mexico Technet Company
5921 Jefterson Court NE
Albuquerque, NM 87109

(505) 345-6555
www.osogrande.com

¢ Oso Grande Technologies (OGT) is a local Internet company in New Mexico. OGT
helps companies and individuals find cost effective access to information while bringing
connectivity and technology to rural areas.

Science and Technology Corporation
University of New Mexico

801 University SE, Suite 101
Albuquerque, NM 87106

(505) 272-7900

www.stc@unm.edu

e Science & Technology Corporation at UNM (STC) is a nonprofit corporation formed
by and owned entirely by the University of New Mexico (UNM) to protect and transfer
its faculty inventions to the commercial marketplace. STC licenses innovative



technology developed at UNM, including optics, microfluidics, and high performance
materials as well as therapeutics, diagnostics, medical devices, and drug discovery tools.

Technology Ventures Corporation
One Technology Center

1155 University Blvd. SE
Albuquerque, NM 87106

(505) 246-2891
www.techventures.org/NM

e Technology Ventures Corporation serves as a bridge between technology and
investment for the formation of new businesses built on leading-edge technologies.



