Country Guide
Malta

Prepared by

ganado

advocates

LexMundi
Bringing the _
best together

lexmundi.com




>R S S A S
T . g e Ay e

2N A AW e e T SR

R o e
SRR RS v

it AR S L . k

_ -
- i -
FotaW %

- . v

—— - .

‘ o

A Bt

B AN )

P © e b e T
AR & g e S

(R I TR N,

. N N AT N R Sy .

e R e T

GUIDE TO
DOING
BUSINESS

IN MALTA

.
- b
- . - e T - -
. . - SR ~ o N — e X
- : S B e g . s
O ~ - R o - a - = » ‘Miﬁu - S B o - *



LexMundi

World Ready

4™ Edition: 2018

Contributed by:

GANADO

ADVOCATES

171, Old Bakery Street, Valletta VLT 1455, Malta
Tel No: +356 2123 5406

E-mail: lawfirm@ganadoadvocates.com
Website: www.ganadoadvocates.com

Disclaimer:

While every effort has been made to ensure the accuracy of the
information contained herein, this Guide is not intended to impart advice
but only to provide relevant information; readers are advised to seek
confirmation of statements made herein before acting upon them;
specialist advice should always be sought on specific issues.




GANADO

ADVOCATES

TABLE OF CONTENTS

TABLE OF CONTENTS 3
PREFACE 13
CHAPTER 1. GANADO ADVOCATES 14
1.1 Overview of GANADO Advocates 14
1.2 The Institute of Legal Studies, Malta 16
1.3 Ganado Services Limited 16
1.4 Ganado Trustees and Fiduciaries Limited and Equity Wealth Solutions Limited 16
CHAPTER 2: THE COUNTRY AT A GLANCE 18
2.1 Overview 18
2.2 History and Culture 18
2.3 Political System and Scenario - EU Membership 19
2.4 Governmental Structure 19
2.5 International Relations 19
2.6 Economic Development 20
2.7 Transportation and Communications 21
2.8 Future Prospects 21
2.9 Currency 22
2.10 Weights and Measures 22
211 International Time 22
2.12 Public Holidays 22
213 Industry Bodies 22
2131 IFSP 22
2132 STEP 23
213.3 FinanceMalta 24
2.13.4 Malta Marittima 24
CHAPTER 3: INCENTIVES FOR FOREIGN INVESTMENT AND EXCHANGE CONTROLS ___ 26
3.1 Incentives under The Malta Enterprise Act 26
3.2 Tax Incentives under the MEA 26
3.3 Non-Tax Incentives 27
3.4 Other Incentives 28
3.5 Qualifying Activities 29
3.6 Exchange Controls 29
CHAPTER 4: LEGAL SYSTEM AND DISPUTE RESOLUTION 30
4.1 Judicial System 30
4.2 Dispute Resolution 31
4.2.1 Litigation in the Courts of Justice of Civil Jurisdiction 31
4.2.2 Alternative Dispute Resolution 34
4.3 Admiralty And Ship Arrest In Malta 36
4.3.1 Historical Context 36




GANADO

ADVOCATFS
4.3.2 Overview of the Maltese Scenario 36
4.3.3 Advantages of Arresting a Vessel in Malta 36
4.3.4 Methods of Arrest (In rem - In personam) 36
4.3.5 Procedure 37
4.3.6 Sister Ship and Associated Ship Arrest 37
4.3.7 Releasing a Ship from Arrest 37
4.4 Judicial Sales By Auction 37
4.5 Court Approved Private Sales Of Ships, Vessels And Aircraft In Malta 38
4.5.1 Procedure 38
4.5.2 Advantages of the mechanism over the more traditional private sale and judicial sale by auction38
CHAPTER 5: ENVIRONMENTAL POLICY 40
5.1 Agencies Administering and Enforcing Environmental Law 40
5.2 Approach Towards Enforcement of Environmental Law 41
5.3 Provision of Environment-Related Information to Interested Persons 42
5.4 The Acquisition and Transfer of Environmental Permits 42

5.5 Right of Appeal from Refusal to Grant Environmental Permit or from Conditions Included in Permit 43

5.6 Environmental Audits or Environmental Impact Assessments for Particularly Polluting Industries and

other Installations/Projects 43
5.7 Emissions Trading and Climate Change 44
5.8 Recycling of Rigs 45
CHAPTER 6: INTELLECTUAL PROPERTY 46
6.1 Trademarks 46
6.1.1 National Trademark Registration 46
6.1.2 Trademark Registration Procedure 47
6.1.3 Use of a Registered Trademark 48
6.1.4 Rights Conferred by a Registered Trademark 49
6.1.5 Assignment of a Registered Trademark 49
6.1.6 Trademark Infringements and Remedies 49
6.1.7 Trademark Searches 50
6.2 Copyright and Neighbouring Rights 50
6.2.1 Copyright 50
6.2.2 Neighbouring Rights or Related Rights 51
6.2.3 ‘Sui Generis’ Rights 51
6.2.4 Civil Remedies for Infringement of Copyright, Neighbouring Rights and ‘Sui Generis Rights’ 52
6.2.5 Criminal Sanctions for the Violation of Copyright 52
6.3 Patents 52
6.3.1 Patents 52
6.3.2 Patent Applications 52
6.3.3 European Patent Applications 53
6.3.4 European Patent Organisation (“EPO”) Validations 54
6.3.5 Patent Rights 54
6.3.6 Assignment and Licences of Patents 54
6.3.7 Infringement Proceedings 55
6.3.8 Unitary Patents 55
6.4. Designs 55

4



GANADO

ADVOCATES

6.4.1 Legal Protection of Designs

55

6.4.2 Refusal for Registration

55

6.4.3 Rights Conferred by a Registered Design

56

6.4.4 Applications for the Registration of a Design

56

6.4.5 Transfers and licensing of designs

56

6.5 Remedies In Case of Infringement of IP Rights

56

6.5.1 Cross-border measures

56

6.5.2 Actions for Damages

58

6.5.2.1 Procedure

58

6.5.2.2 Damages which may be claimed

58

6.6 Franchising

58

6.7 Trade Secrets

59

60

6.7.1 Unlawful acquisition, use and disclosure of trade secrets

6.7.2 Remedies for Infringement

60

6.8 Telecommunications

ol

6.8.1 Applicability of the ECRA

61

6.8.2 Electronic Communications Networks and Services - Authorisation

6.9 E-Commerce

61

o1

6.9.1 Electronic contracts

ol

6.9.2 Intermediary Service Providers

62

CHAPTER 7: SECURITY INTERESTS

7.1 General

63
63

7.2 Types of Real Security

63

7.2.1 Pledges of Movables, Debts and Rights over Movables

63

7.2.2 Pledges of Shares

63

7.2.3 Privileges

64

7.2.4 Hypothecs

64

7.2.5 Security by Title Transfer

65

65

7.2.6 Security over Ships and Aircraft
7.2.7 Possessory Right or Lien

65

7.3 Types of Personal Security: Guarantee and Suretyship

65

7.4 Other “Security”

66

7.4.1 Irrevocables Mandates

66

7.4.2 Charges

66

7.4.3 Security Trusts

66

CHAPTER 8 CORPORATE STRUCTURES FOR DOING BUSINESS

8.1 Introduction

68
68

8.2 The Limited Liability Company

68

8.2.1 Legal Personality

68

8.2.2 Registration Procedure

68

8.2.3 Company Objects

71

8.2.4 Power to Borrow

71

8.2.5 Registered Ofice

72

8.2.6 Shareholders of a Limited Liability Company

72

8.2.7 Share Capital

72




GANADO

ADVOCATES

8.2.8 Redeemable Preference Shares

8.2.9 Reduction of Share Capital

8.2.10 Loan Capital

8.2.11 Protection of Minority Rights

8.2.12 Financial Assistance

8.2.13 Pledges of Shares

8.2.14 Directors and Other Officers

8.2.15 Fiduciary Duties of Directors

8.2.16 Auditors

8.2.17 Annual Returns, General Meetings and Accounts

8.2.18 Accounting Reference Date

8.2.19 Public Offerings

8.2.20 Corporate Governance

8.2.21 Register of Beneficial Owners

8.3 Continutation of Companies

8.3.1 Preliminary Requirements

8.3.2 Other Provisions

8.3.3 Companies requiring a Licence under Maltese Law

8.3.4 Public Companies

8.3.5 Provisional and Final Registration

8.3.6 Effects of Registration

8.3.7 Existing Pledges of Shares

8.4 Cross Border Mergers

72
73
73
73
74
74
74
75
76
76
76
77
77
77
78
78
79
79
79
79
80
80

81

8.5 Partnerships

81

8.5.1 Partnerships ‘en nom collectif’

81

8.5.2 Partnerships ‘en commandite’

81

8.5.3 Civil Partnerships

8.5.4 Assocations ‘en participation’

8.6 European Economic Interest Groupings (EEIGS)

8.7 Societas Europaea

8.8 Oversea Companies Establishing a Branch or Place of Business in Malta
8.8.1 Branch Office in Malta

8.8.2 Registration of Branch

8.8.3 Subsequent Alterations

8.8.4 Obligation to Keep Accounts

8.9 Trusts

8.9.1 Background

8.9.1.1 Judicial Approach in Malta

82
82
82
83
83
83
83
84
84
84
85
85

8.9.1.2 The Offshore Trusts Act, 1988

85

8.9.1.3 The 1994 Amendments

85

8.9.1.4 The Recognition of Trusts Act, 1994

86

8.9.1.5 The Trusts (Amendment) Act. 2004

87

8.9.2 The Trusts and Trustees (Amendment) Act, 2014

8.9.3 Other Recent Developments

8.9.4 Maltese Trusts: A Species of Fiduciary Obligation

87
88
88



GANADO

ADVOCATES

8.9.4.1 The Introduction of Trusts into Maltese Law

88

8.9.4.2 Distinguishing Trusts from Other Institutes

89

8.9.4.3 Distinctive Features of a Maltese Trust Relationship

89

8.9.5 The Regulation of Trustees

90

8.9.5.1 Professional Trustees, Private Trustees and Private Trust Companies

90

8.9.5.2 Locating a Trust Business in Malta

93

8.9.5.3 Taxation of Trusts

95

8.9.5.4 Foreign Trustees using Maltese Trust Law as the Proper Law

95

8.9.5.5 Security Trustees

96

8.9.6 Concluding Remarks

96

8.10 Foundations

96

8.10.1 Background

97

8.10.1.1 A Brief History of Foundations

97

8.10.1.2 Foundations under Maltese Law Prior to 2007

97

8.10.1.3 The Second Schedule to the Civil Code

97

8.10.2 Salient Features Of A Maltese Foundation

97

8.10.2.1 The Establishment of a Foundation

97

8.10.2.2 The Registration Procedure

98

8.10.2.3 Purpose and Private Foundations

98

8.10.2.4 The Revocability of Foundations

98

8.10.2.5 Segregated Cells

98

8.10.2.6 The Conversion of Foundations

99

8.10.2.7 Commercial Uses of Foundations

99

8.10.2.8 The Powers of the Court

99

8.10.2.9 Taxation of Foundations

99

8.10.3 The Players Within A Foundation

99

8.10.3.1 The Founder

99

8.10.3.2 The Administrators

100

8.10.3.3 Beneficiaries

100

8.10.4 Foreign and International Foundations

101

CHAPTER 9: COMPETITION LAW, STATE AID AND PUBLIC PROCUREMENT

9.1 Competition Law

103
103

9.1.1 The Competition Act

103

9.1.1.1 Anti-competitive agreements and practices

103

9.1.1.2 Abuse of dominance

104

9.1.2 Merger Control

104

9.1.2.1 Protection of Employees following Mergers

104

9.1.2.2 Tax Treatment of Mergers

105

9.1.3 The Office Of Competition And The Competition And Consumer Appeals Tribunal
9.1.4 Private Damages Action

105
106

9.2 State Aid

106

9.3 Public Procurement

106

9.3.1 General Characteristics of Public Procurement

107

9.3.2 Thresholds

107

9.3.2 Privatisations and Public Private Partnerships

108




GANADO

ADVOCATFS
9.3.3 Public Procurement Remedies 108
CHAPTER 10: INSOLVENCY 109
10.1 Corporate Re-Structuring: Conversions, Amalgamations and Divisions 109
10.2 Winding Up of Companies (Liquidation) 109
10.3 Court Winding Up of Companies 109
10.4 Company Rescue 10O
CHAPTER 11: LABOUR LEGISLATION, RELATIONS, AND SUPPLY m
1.1 Employer and Employee Relations 11
11.2 Categories of Employees m
1.3 Hiring and Working in Malta 12
11.3.1 Recruitment 12
11.3.2 Work Permits n2
11.3.3 Discrimination 12
11.4 Contracts of Employment 13
.41 Form N3
11.4.2 Probationary Period 13
11.4.3 Confidentiality and Non-Competition 13
11.5 Pay and Other Incentives 13
11.5.1 Basic Pay 13
11.5.2 Fringe Benefits N4
11.5.3 Deductions na
1.6 Hours of Work 14
11.7 Holidays, Family Leave, Sick Leave and Other Time Off 114
11.7.1 Vacation Leave na
11.7.2 Maternity Leave 15
11.7.3 Adoption Leave 15
11.7.4 Parental Leave 15
11.7.5 Leave for Medically Assisted Procreation 15
11.7.6 lliness 15
11.7.7 Other time off 15
11.8 Termination of Employment 15
11.8.1 Individual Termination 15
11.8.2 Notice 116
11.8.3 Reasons for Dismissal 116
1.9 Industrial Relations 116
11.9.1 Trade Unions 116
11.9.2 Collective Agreements 17
11.9.3 Trade Disputes 17
1110 Information, Consultation and Participation 17
CHAPTER 12: TAXATION 18
12.1 Refunds and Participating Holding Exemption 19
12.2 Certain Features Relevant for Cross-Border Tax Structures 120
12.3 Notional Interest Deduction Rules 120
12.4 Taxation Of Expatriate Employees 121




GANADO

ADVOCATES

12.4.1 Executives in the Financial Services Industry

121

12.4.2 Tax Benefits for Investment Services and Insurance Expatriates

CHAPTER 13: CITIZENSHIP AND RESIDENCY

122

13.1 The Individual Investor Programme

124
124

13.1.1 Features of the IIP

124

13.1.2 Benefits of the IIP

125

13.1.3 Eligibility of the IIP

125

13.1.4 Contribution and Investment Requirements

125

13.1.5 How to Apply

125

13.1.6 Table of Contribution and Fees

125

13.2 The Malta Residency and Visa Programme

126

13.2.1 Features of the MRVP

126

13.2.2 Benefits of the MRVP

126

13.2.3 Eligibility under the MRVP

126

13.2.4 Contribution and Investment Requirements

126

13.2.5 How to Apply

127

13.3 Grant of Citizenship for Exceptional Services Regulations

127

13.3.1 Features of the Grant of Citizenship for Exceptional Services

13.3.2 Eligibility under the Exceptional Services Regulation

127

127

13.3.3 How to Apply

128

13.4 Passports

128

13.5 Visas

128

13.6 Work Permits

128

CHAPTER 14: FINANCIAL SERVICES

129

14.1 Preliminary

129

14.2 Banking and Financial Institutions

129

14.2.1 General

129

14.2.2 Banks from EU or EEA States

130

14.2.3 The Depositor Compensation Scheme

130

14.2.4 Financial Institutions

130

14.2.5 Basic Licence Conditions

131

14.2.6 Payment Institutions and Electronic Money Institutions

131

14.3 Fintech and Blockchain Technology

131

14.4 Investment Services

131

14.5 Investment Funds

133

14.5.1 The regulatory regime for funds

133

14.5.2 What is a collective investment scheme?

133

14.5.3 Types of fund vehicle

134

14.5.3.1 Companies

134

14.5.3.2 Limited Partnerships

135

14.5.3.3 Unit trusts

135

14.5.3.4 Foundations

135

14.5.3.5 Contractual Funds

135

14.5.4 Types of authorisations for funds

135

14.5.4.1 Retail Investors (UCITS, Retail Non-UCITS and Retail AlFs)

136




GANADO

ADVOCATES

14.5.6

14.5.7
14.5.8
14.5.9

14.6 Capital Markets

14.7 Securitisation

14.8 Insurance Business

14.8.2
14.8.3
14.8.4
14.8.5
14.8.6
14.8.7
14.8.8
14.8.9

14.8.1

14.9 Pensions

14.9.2
14.9.3
14.9.4
14.9.5
14.9.6
14.9.7

14.5.4.2 Professional Investors and HNWIs (PIFs and AlFs) 137
14.5.4.3 Funds with specific investment strategies 141
14.5.4.4 Private Collective Investment Schemes 141
14.5.5 The Authorisation Process 141
Service Providers and Corporate Governance 141
14.5.6.1 Fund Managers / AIFMs 141
14.5.6.2 Investment Advisers 142
14.5.6.3 Fund Administrators 142
14.5.6.4 Trustees and Depositaries of CIS 142
14.5.6.5 Prime Brokers 142
Corporate Governance 142
Listing 142
Marketing 143
14.5.9.1 Marketing of Maltese funds outside Malta 143
14.5.9.2 Marketing of Non-Maltese funds in Malta 143
144

144

14.71 A robust legal framework for any asset class 144
14.7.2 Statutory “true sale” and bankruptcy remoteness 145
14.7.3 Investor priority over securitisation assets and winding-up proceedings 145
14.7.4 Regulatory requirements 145
14.7.5 Tax neutrality 145
14.7.6 Securitisation Cell Companies 145
145

14.8.1 Legal and Regulatory Overview 145
Authorisation 146
Captive Insurance 147
Malta’s Insurance Sector 147
Continuation of Insurance Undertakings 147
Insurance Intermediaries 147
European Single Passport - Insurers and Insurance Intermediaries 148
Protected Cell Companies 148
Incorporated Cell Companies 149
14.8.10 Capital and Solvency Requirements for Insurance Undertakings 149
Insurance and the Capital Markets 149

14.8.12 Insurance Securitisation 150
150

14.9.1 Overview of Maltese Pensions 150
The Retirement Pensions Act & The Pension Rules 150
Occupational And Personal Retirement Schemes 150

Types And Legal Forms Of Retirement Schemes 151
Licensing Of Retirement Schemes 151
International Pension Plans 151
QROPS 151
Taxation 152

14.9.8




GANADO

ADVOCATES

14.10 Gaming and Betting

152

14.10.1 Remote Gaming

152

14.10.2 Amusement Machines

155

14.10.3 Casinos

155

14.10.4 Gaming Devices

155

14.10.5 Skill Games

155

14.11 Compliance

156

14.1.1 Professional Secrecy and Confidentiality

156

14.11.2 Prevention of Money Laundering and Combating The Funding of Terrorism

159

14.11.3 Data Protection

164

14.1.4 Corporate Service Providers

164

CHAPTER 15: SHIPPING AND SHIP FINANCE

15.1 The Malta Flag

166
166

15.2 Advantages to Shipowners

166

15.3 Ownership of Malta Flag Vessels

166

15.3.1 No Restrictions on Nationality of Ownership

166

15.3.2 Ship Owning Entities: Shipping Organisations

167

15.3.3 Ship Owning Entities: EU Citizens and International Owners

167

15.4 Registration of Ships

167

15.4.1 Provisional Registration

168

15.4.2 Permanent Registration

169

15.4.3 Continuous Synopsis Record

170

15.5 Bareboat Registration

170

15.5.1 Bareboat Registration ‘In’

170

15.5.2 Bareboat Registration ‘Out’

171

15.5.3 Compatible Registries

172

15.5.4 Termination of Bareboat Charter Registration

173

15.6 Vessel Age Eligibility and Pre-Conditions for Registration

173

15.6.1 Compulsory Age Restrictions

173

15.7 Authorised Classification Societies

174

15.8 Crewing

174

15.9 Taxation

175

15.10 Ship Mortgages

175

15.10.1 Security over Vessels

175

15.10.2 Advantages to Financing Parties

176

15.10.3 Characteristics of Mortgages

176

15.10.4 Registration of Mortgages

176

15.10.5 Registration of Amendment Mortgages

177

15.10.6 Registration of Discharges of Mortgages

177

15.10.7 Mortgage as Executive Title

178

15.10.8 Mortgagee’s Rights

178

15.10.9 Dispute Resolution

178

15.11 Commercial Yachts and Commercial Cruising Vessels

178

15.11.1 Commercial Yachts

179

15.11.2 Key Elements and Qualifying Criteria For Commercial Yacht Registration in Malta

179



GANADO

ADVOCATES

15.11.3 Convenience in Switching from “Commercial” to “Pleasure”

179

15.11.4 Fast track for LY2, LY3 and Codice del Noleggio Certified Yachts

179

15.11.5 Traditional / Historical Yachts

180

15.11.6 Racing Yachts

180

15.11.7 Pleasure Yachts

180

15.12 VAT and Yacht Leasing

180

CHAPTER 16: AVIATION

181

16.1 Aircraft Registration

181

16.1.1 Aircraft under Construction

181

16.1.2 Eligibility to Register an Aircraft

181

16.1.3 Capacity in which a Person can Register an Aircraft

182

16.1.4 Trusteeship

182

16.1.5 Fractional Ownership

182

16.1.6 The National Aircraft Register

183

16.1.7 Legal Effects of Registration

183

16.1.8 Aircraft Companies

184

16.1.9 Financial Institutions

184

16.2 Security over Aircraft

184

16.2.1 Maltese Mortgage

184

16.2.2 Special Privileges

185

16.2.3 Possessory Lien or Privilege

186

16.2.4 International Interest

186

16.2.5 Recognition of Foreign Mortgages

187

16.2.6 Recognition of Security Interest (Conditional Seller and Lessor)

187

APPENDIX A: LIST OF EMBASSIES AND CONSULAR REPRESENTATIONS
APPENDIX B: LIST OF INSTITUTIONAL CONTACTS

APPENDIX C: VISA REQUIREMENTS FOR FOREIGN NATIONALS

APPENDIX D: DOUBLE TAXATION TREATIES

189
194
196
199

12



GANADO

ADVOCATES

Guide to Doing Business in Malta

b
PREFACE

| am pleased to submit to Lex Mundi and its
respective Members our Fourth Edition of the
“Guide to Doing Business in Malta”.

The preceding edition was published at the end of
December, 2011, so it is evident that the new Guide
has undergone numerous and substantial changes.

Since that time, we have - like several other
jurisdictions - experienced intense legislative
activity in many areas, not least occasioned by the
aftermath and continuing repercussions of the
2008 financial crisis.

Despite this, and on a purely domestic level, Malta
as a whole has experienced significant economic
growth over this period and, in fact, is consistently
one of the best performers among EU member
states. This has brought about a profound increase
in the volume, quality, diversity and sophistication
of the work we are handling as a Firm in
conjunction with a growing number of leading
national and international law firms, many of whomnr
are Lex Mundi members. It has also resulted in
significant growth in our Firm’s spread of human
resources, particularly in the legal, regulatory and
compliance fields.

© 2018 GANADO Advocates.

With our commitment to putting clients first, and
supported by the opportunities that Lex Mundi
constantly presents its members, we look
forward with conviction to addressing the new
and exciting challenges that innovation,
disruptive technology and the changing face of
the global legal landscape are bound to throw
our way.

Dr. Adrian M. Gabarretta

(Lex Mundi Contact Person)
Valletta, Malta
20" December, 2017

Disclaimer: The information contained in this
Guide was last updated during December, 2017.
While every effort has been made to ensure the
accuracy and sufficiency of the information
contained herein, this Guide is not intended to
impart advice but only to provide information.
Readers are advised to seek confirmation of
statements made herein before acting, or
otherwise relying, on them, and specialist advice
sought on specific issues.
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CHAPTER T

GANADO ADVOCATES

1.1 Overview of GANADO
Advocates

GANADO Advocates (formerly Ganado &
Associates) is the Malta member of Lex Mundi and
is one of Malta’s foremost commercial law firms,
consistently ranking as a leading firm in all its core
sectors. Our firm traces its origin to the turn of the
last century and has undergone considerable
expansion over the years since the founding
partner, Professor J.M. Ganado, took up the
practice in 1950.

Today, GANADO Advocates continues to have a
strong commercial practice with a particular focus
on the corporate, financial services and maritime
sectors, predominantly servicing international
clients doing business in or out of Malta.

We count as one of our major strengths our long
and continuing involvement in international ship
finance, an activity which has provided a sound
infrastructure for our Firm’s banking, finance and
insurance work to develop strongly. We have, in
parallel with this, directly contributed to the
promotion and legislative development of this
industry in Malta in order to create and enhance
Malta’s hard-won reputation as a reliable and
effective international centre for financial services -
a sector which has assumed greater importance in
the country’s economic profile especially since
Malta’s accession to full membership of the
European Union in May, 2004.

The firm’s financial services and regulatory teams
draw on their multi-disciplinary expertise in the
legal and regulatory aspects of banking,
investments services, insurance and pensions - to
mention but a few. The teams service asset
managers and their funds, banks, insurers and
reinsurers, pension schemes, investment firms,
payment service providers, e-money institutions,
fintech operators, trade finance institutions and
other such operators in the financial services
sphere. The teams are supported by our specialist
corporate services and governance team focused in
particular on supporting the boards of both
regulated and non-regulated businesses.

The firm regularly advises on major corporate and
capital markets transactions in Malta, for the benefit
of international corporate groups and private
equity firms. The corporate and capital markets
teams provide the full range of transactional
corporate legal services in this sector and have
long-standing experience in assisting foreign clients
in this respect. We have assisted a multitude of
international clients with establishing local presence
across all commercial sectors. The firm’s corporate
practice covers the full range of advisory services in
this field including the registration of companies
and branches, the continuation of companies,
corporate restructuring, M&A and related due
diligence exercises, privatisations and local
investment projects, corporate finance and
assistance with initial public offerings both locally
and abroad.

Ship registration, ship finance and admiralty law are
at the heart of the firm’s maritime law practice. Our
firm was a pioneer in this field and its specialist
maritime lawyers hold leading industry expertise
and provide dependable support and advice,
making the firm amongst the most established in
this area. While very active in the yacht and
superyacht space, the firm was also a prime mover
in the development of local aviation law; today it
regularly advises aircraft financiers, owners, lessors
and operators.

GANADO Advocates also has one of the largest
and longest-established tax practices amongst
Maltese law firms. The firm’s multidisciplinary team
of legal and tax specialists regularly advises in
predominantly international transactions and is
regularly involved in transactions structured by or
referred to the firm. The tax team advises both
corporate and individual high net worth clients,
both international and local, on all aspects of
Maltese tax legislation and its impact, whether at
structuring stage, transactional or on an ongoing
basis.

Regularly involved in structuring and providing
general legal advice on trusts and foundations, the
firm also actively provides ongoing assistance to

14
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various Maltese based (local and international)
trustees, administrators of foundations and other
fiduciaries on regulatory aspects of their fiduciary
activities. It regularly assists private clients with
their various legal needs, ranging from estate
planning to setting up of trusts (including Private
Trust Companies).

The firm’s Labour and Employment law practice
encompasses the full range of employment services
including advice on litigious and non-litigious
employment law matters, industrial relations,
employment benefits and pensions. While having a
practice in its own right, the employment team also
provides invaluable support to the other teams
within the firm on transactions which span a broad
range of areas such as M&A transactions.

The same can be said of our dispute resolution
team. Traditionally prominent in commercial and
civil litigation the firm has represented clients in
some of the largest and most complex commercial
and maritime litigation in Malta. This includes
arrests and judicial sales of vessels, salvage and
other maritime disputes and insurance claims.
Today, we also offer highly specialised litigation in
the fields of corporate disputes, insolvency,
intellectual property, public procurement,
competition law, funds, press law and international
arbitration.

It must also be said that GANADO Advocates has
been at the forefront of the significant
developments in the dynamic and ever changing
environment and energy sectors in Malta and
advises a wide variety of clients on both regulatory
and commercial issues, including by drafting and
negotiating power purchase agreements, assisting
with public procurement, implementing European
Union (“EU”) Directives into local law and advising
on ship-sourced pollution issues. The firm has also
experienced increasing interest from industry
stakeholders acting as intermediaries in the
recycling of hazardous waste on account of Malta’s
central Mediterranean location, its ratification of the
most important environmental Conventions and an
efficient and proactive regulator.
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Moreover, the firm’s intellectual property (IP),
media, entertainment and technology practice
advises clients on the full range of contentious and
non-contentious issues in the technology, media
and entertainment space. Services include the
registration of trademarks, advice on and drafting
of IP agreements, and representing clients in IP
infringement lawsuits. The firm leads a project for
the Government of Malta bringing together the
various Malta-based legal and advisory service
providers with a view to overhauling the current IP
legal framework and providing solid and innovative
legislative solutions to the IP industries, not least
those related to blockchain and digital currencies.

The firm’s competition and EU law practitioners
have gained substantial recognition in this field,
advising clients and public authorities in all industry
sectors serviced by the firm and frequently also
engaging in privatisations and public procurement
processes. Besides regularly providing advice on
antitrust issues affecting agreements between
undertakings and on abuse of dominance, merger
control and State aid law, we often represent
undertakings in competition investigations and
litigation as well as merger notifications.

Many of GANADO Advocates’ lawyers and
professionals have successfully terminated post-
graduate studies at foreign universities and our
specialists in one or more of the above practice
areas. Our members are not only recognised as
leaders in their legal practice areas, but also in the
industry sectors which the firm services. Several of
our lawyers regularly lecture at various educational
institutions, such as the University of Malta, and are
often asked to attend as guest speakers in foreign
and local fora or are invited to sit on government
law review committees and law associations. Our
members regularly attend overseas conferences on
pertinent academic subjects and some are actively
involved in organising local seminars and
international conferences.
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1.2 The Institute of Legal Studies,
Malta

The Institute of Legal Studies, Malta (“ILS”) was set
up by GANADO Advocates in 2005 to meet the
growing demand for education and training in law
and its application among the legal and commercial
communities in Malta.

To provide its services, ILS draws upon GANADO
Advocates’ resources, namely the expertise of
lawyers and other professionals practising within
the firm and its extensive law library. External
lecturers, researchers and legal specialists, both
local and foreign, are engaged to provide training in
highly specialised areas.

The blend of academic and practical knowledge of
each course varies according to the particular
interests and requirements of participants. The
courses are mainly open to the public but they can
be tailor-made to suit the specific requirements of
participants. The Institute supports research and
publishes studies in topical legal areas. It also seeks
to develop cross-border links, particularly by
encouraging networking on educational and
research projects with similar entities and with well-
known networks such as Lex Mundi.

ILS is a non-profit making foundation which is
enrolled with the Commissioner for Voluntary
Organisations.

1.3 Ganado Services Limited

Ganado Services Limited (‘GSL’) is a leading
corporate service provider in Malta that provides an
extensive range of services to international and
local clients.

GSL is registered as a corporate service provider
with the Malta Financial Services Authority (MFSA)
in accordance with the Company Service Providers
Act, 2013, and as such is subject to regulatory
compliance procedures under Maltese law.

GSL has been actively engaged for the last thirty
years in offering a broad spectrum of shipping and
corporate administrative services ranging from ship
administration and registration of vessels under the
Malta Flag, registered office services, resident
agent and process agent services to full company
secretarial services, including the organisation of
Board Meetings and Annual General Meetings in
Malta. In parallel with the steady development of
Malta’s corporate governance régime, GSL has
dedicated considerable energy and resources over
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the last few years to providing its clients with full
corporate governance services.

Its trained staff perform the necessary day-to-day
administrative work relating to the regulatory,
technical and administrative upkeep of clients’
vessels and owning companies as well as other
corporate entities established to carry out the
activities requested by clients. They actively
operate in conjunction with the corporate and
shipping lawyers at GANADO Advocates with a
view to providing clients with a wide-based service
platform.

Recognising that accelerated timelines are a direct
and necessary consequence of commercial realities,
prompt attendance to the deliverables that clients
expect is a function of the quality service GSL
strives to offer. GSL liaises closely with the Registry
of Companies to expedite processes and to achieve
a turnaround that is both effective and prompt.

GSL’s Corporate Services and Governance team
constitutes a specialised unit purposely set up to
address increasing client demand for the provision
of integrated services in the areas of corporate
administration services and corporate governance.

1.4 Ganado Trustees and
Fiduciaries Limited and Equity
Wealth Solutions Limited

GANADO Advocates is affiliated with two separate
entities which specialise in the formation and
management of Trusts, Foundations and other
wealth structuring vehicles for both private and
commercial clients. These are Ganado Trustees &
Fiduciaries Limited (GTFL) and Equity Wealth
Solutions Limited (EWSL).

The senior management of GTFL and EWSL have
extensive local and multi-jurisdictional experience
in assisting both private and commercial clients and
their advisors, in order to establish the optimum
wealth management structures that suit client’s
individual requirements. Both GTFL and EWSL
work closely with lawyers of GANADO Advocates,
and/or client’s lawyers as well as tax professionals
to ensure such structures are both robust and fit
for purpose whilst complying fully with local and
international legislation, regulation and corporate
governance best practices.

Both GTFL and EWSL possess skilled and
experienced client administration teams, who,
under the direction of senior management, handle
the day-to-day affairs of high net worth individuals
and corporate entities, and offer a full
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administration and management service as
professional trustees and administrators, managing
a wide variety of assets.
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CHAPTER 2:

THE COUNTRY AT A GLANCE

2.1 Overview

The Maltese archipelago is situated in the middle of
the Mediterranean Sea. The distance between Malta
and the nearest point in Sicily is 93 Km while the
distance from the nearest point on the North
African mainland (Tunisia) is 288 Km. Gibraltar is
1,826 Km to the West and Alexandria is 1,510 Km to
the East. The Islands have no mountains or rivers; a
series of low hills with terraced fields on the slopes
characterise the countryside. The coastline of Malta
is well indented and provides a variety of sheer
cliffs, numerous harbours, bays, creeks, sandy
beaches and rocky coves. The total land area of the
Maltese Islands is rather small: 316 Km?. The Islands
principally comprise Malta, Gozo and Comino. The
length of the shoreline around Malta is 200 Km and
71.2 Km around Gozo and Comino. The
geographical co-ordinates of the Maltese Islands
are:

Northern Latitude: 36°00'00" and Eastern
Longitude: 14°35'00".

In 2016, the Islands had an estimated total
population 0f440,433, mainly living in Malta and
Gozo, the two biggest Islands. This makes Malta
one of the smallest nation-states of the world as
well as one with among the highest demographic
density in the world today.

The Maltese are predominantly and proudly Roman
Catholic and speak a language which is
grammatically similar to Arabic in many respects,
but uses the Latin script and a vocabulary which is
derived from Arabic, Sicilian, Spanish, and latterly,
English. Both Maltese and English are official
languages, but Maltese is the national language.
English and Italian are widely spoken and/or
understood.

The Maltese Islands have hardly any natural
resources although globigerina limestone, used for
construction purposes, is found in abundance and
stone quarries dot the Islands. Oil excavations have
been carried out on the sister island of Gozo and in
the sea around Malta, but to date no satisfactory
results have been forthcoming. Indeed, one of the
primary limitations on manufacturing industry in

general is the availability of natural resources.
However, insofar as manpower and expertise are

concerned, Malta has a highly skilled workforce
with reliance on expatriates becoming necessary in
specific areas of expertise. Malta has its own
University, and the number of graduates has been
constantly increasing over the past years.
Education is free and compulsory between the
ages of 5 and 16. The University of Malta
(established in 1592) has approximately 13,000
students.

Malta’s climate is slightly warmer than that of
southern Iltaly with maximum temperatures rising
above 30°C in summer and an average winter
temperature of 12°C (and which rarely goes below
10°C except perhaps at night). The climate is
predominantly warm and arid in nature, especially
during the hot summer months, with occasional
stretches of rainfall and stormy weather from
November to March. There are really only two
seasons in Malta: the dry summer season, and the
mild winter season. The average rainfall during a
year is around 560 mm.

2.2 History and Culture

Malta’s long and colourful history can be traced
back to the dawn of civilisation. Remains from the
Neolithic period are characterised by the temples
dedicated to the goddess of fertility. The
Phoenicians, the Carthaginians, the Romans and the
Byzantines have all left their mark during their
presence on the Islands.

In 60 A.D., while on his way to Rome, St Paul was
shipwrecked on this island and he brought
Christianity to Malta. In 870 A.D the Arabs
conqguered the Islands and, during their time as
rulers, they left a significant mark on the Maltese
language which is still clearly evident up to this day.

The Normans, the Aragonese and other conquerors
who ruled over Sicily also governed the Maltese
Islands which until 1530 were considered to be an
extension of Sicily.
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Charles V bequeathed Malta to the Sovereign
Military Order of St. John of Jerusalem who ruled
over Malta from 1530 to 1798. During their 268 year
stay on the Islands, the Knights took Malta through
a new golden age, making it a key player in the
cultural scene of 17th and 18th century Europe.

The Knights enriched the artistic and cultural lives
of the Maltese Islands with the presence of artists
such as Caravaggio, Mattia Preti and Favray who
were all commissioned to embellish churches,
palaces and the Auberges of the Knights.

Napoleon Bonaparte took over Malta from the
Knights on his way to Egypt in 1798. The French
presence on the islands was, however, short-lived.
The English blockaded the islands in 1800 after
acceding to the request of the Maltese to help them
against the French.

The Maltese adapted the British system of
administration, education and legislation. British
rule in Malta lasted until 1964 when Malta achieved
independence and in 1974, Malta became a
Republic within the British Commonwealth. On
March 3l1st 1979, the British military presence on the
island officially came to an end.

Until the 1960s, the Maltese economy depended
mostly on the British services and the Naval
Dockyard. After independence, industry and
tourism advanced at a fast pace, and today Malta
and Gozo have an established industrial and
services economy as well as a thriving tourism
sector.

INn 1990, Malta applied for membership of the
European Union and formally joined the EU in May
2004. In 2008, Malta adopted the Euro as its
currency.

2.3 Political System and Scenario
- EU Membership

The country adopts the single transferable vote
electoral system. Elections take place
approximately every 5 years by universal and
secret ballot, and it is the Prime Minister’s
prerogative when to call general elections. All
adults of 18 years and over who are Maltese
nationals are eligible to vote. The last general
elections were held in June, 2017. The next
elections are due in 2022. The House of
Representatives or parliament is currently made up
of 67 elected members, belonging to two main
parties: the Malta Labour Party (that holds a
centre-left, social-democratic ideology) and the
Nationalist Party (that holds a centre-right,
Christian-democratic ideology). Government tends
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to alternate between these two parties although
there have been times when small political parties
have obtained seats in parliament. Since the last
general elections, a new party - the Democratic
Party (that holds a centre-left, social-liberal
ideology) - is in fact being represented by 2 seats
in parliament.

The Malta Labour Party is currently in government,
after having been re-elected in the June, 2017
general elections.

2.4 Governmental Structure

In terms of the 1964 Independence Constitution, as
substantially amended in 1974, Malta is a
constitutional republic. The head of state is the
President of the Republic, who is appointed by the
House of Representatives to serve for a term of 5
years.

Legislative authority is vested in the House of
Representatives, whereas the head of government
is the Prime Minister appointed by the President of
the Republic from among the party commanding a
majority of members in the House. Malta is a
parliamentary democracy based on the
Westminster model with a Cabinet of Ministers
having collective and individual responsibility for
the government’s decisions. The various Ministers
and Parliamentary Secretaries are each appointed
by the Prime Minister who also determines their
respective Ministerial portfolios.

2.5 International Relations

Malta is a member of the United Nations (UN), the
EU and various other international organisations
and institutions, including:

Australia Group

Commonwealth of Nations

Council of Europe (CE)

Economic and Monetary Union (EMU)

Euro-Atlantic Partnership Council (EAPC)

European Bank for Reconstruction and
Development (EBRD)

European Investment Bank (EIB)
Food and Agriculture Organization (FAO)
International Atomic Energy Agency (IAEA)

International Bank for Reconstruction and
Development (IBRD)

International Civil Aviation Organization
(ICAO)



Chapter 2: The Country at a Glance

International Criminal Court (ICCt)

International Criminal Police Organization
(Interpol)

International Federation of Red Cross and
Red Crescent Societies (IFRC)

International Finance Corporation (IFC)

International Fund for Agricultural
Development (IFAD)

International Labour Organization (ILO)
International Maritime Organization (IMO)

International Mobile Satellite Organization
(IMSO)

International Monetary Fund (IMF)
International Olympic Committee (I0C)

International Organization for Migration
(IOM)

International Organization for
Standardization (ISO)

International Red Cross and Red Crescent
Movement (ICRC)

International Telecommunication Union (ITU)

International Telecommunications Satellite
Organization (ITSO)

International Trade Union Confederation
ATUOC)

Inter-Parliamentary Union (IPU)

Multilateral Investment Guarantee Agency
(MIGA)

Nuclear Suppliers Group (NSG)

Organization for Security and Cooperation in
Europe (OSCE)

Organization for the Prohibition of Chemical
Weapons (OPCW)

Partnership for Peace (PFP)
Permanent Court of Arbitration (PCA)
Schengen Convention

United Nations Conference on Trade and
Development (UNCTAD)

United Nations Educational, Scientific, and
Cultural Organization (UNESCO)

United Nations Industrial Development
Organization (UNIDO)

Universal Postal Union (UPU)

World Confederation of Labour (WCL)
World Customs Organization (WCO)
World Federation of Trade Unions (WFTU)
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World Health Organization (WHO)

World Intellectual Property Organization
(WIPO)

World Meteorological Organization (WMO)
World Tourism Organization (UNWTO)
World Trade Organization (WTO)

Despite being the EU’s smallest member state,
Malta has, in recent years, hosted a number of high-
profile political events that have put it on the
European and global map, including the
Commonwealth Heads of Government Meeting
(CHOGM) and the Valletta Summit Conference on
Migration in November 2015, as well as the
presidency of the EU during the first 6 months of
2017.

Malta also has a number of Embassies and Consular
representations overseas (refer to Appendix A for
further details).

2.6 Economic Development

For many years prior to Independence in 1964, the
development of Malta’s economy was inextricably
linked with the British military presence on the
Island. Indeed, most of the economic activities were
centred on ship-repair, port services and other
related industries which were relevant to the British
services. Following Independence, the Maltese
economy underwent extensive re-structuring, and
considerable growth has been experienced in all
major sectors of the economy (including
manufacturing, tourism and financial and
investment services).

In recent years, the maritime, ship registration and
financial services sectors have all been given
priority through the establishment of Authorities
for their regulation and promotion. The traditional
sectors, such as agriculture and manufacturing,
have given way to new industries. It can be said
that international financial services, ICT, iGaming
and digital gaming, life sciences, high-value
manufacturing, health, education, tourism, maritime
services and creative industries now form the
cornerstone of Malta’s economy and, together with
the traditional economic generators, provide a solid
base of diverse operations.

Tourism remains a key pillar of the economy, with
tourist arrivals usually topping the 1.5 million
annually and, in 2016, nearing the 2 million mark,
with a robust growth performance registered
particularly within the cruise passenger sector.
Malta’s construction industry has also recently
rebounded strongly whilst the internationalisation
of the education and health sectors has left an
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important mark on Malta’s economic growth in
more recent years.

Malta’s EU and Eurozone membership helped the
country strengthen its services sector, and the
export of services across EU member states has
become a prime driver of economic growth.

Malta’s positive economic performance, which is
well above the euro area average, can be attributed
to the reduction of public debt and deficit and an
increase in national savings. In fact, in 2016, the
Government’s balance turned positive - higher tax
revenues, strong corporate profits and increased
investment activity were considered to be the key
drivers of this achievement. The current favourable
labour market conditions as well as proceeds from
Malta’s citizenship by investment programme were
also considered to be contributors to this fiscal
surplus.

2.7 Transportation and
Communications

Malta has one international airport (known as Malta
International Airport or MIA), which operates
regular direct flights to the most important
destinations within Europe and the Mediterranean
basin. Over the past few years, an increasing
number of airlines have chosen to start operating
flights to and from Malta, which in turn has resulted
in a significant increase in the amount of
passengers passing through the airport each year.
The MIA is also becoming increasingly popular as a
hub and stop-over destination for flights coming in
from North Africa and the Middle East.

There are two international ports in Malta - at
Valletta and Marsaxlokk - providing for a
combination of leisure, freight, industry and fishing
services. The largest port of the island is the Grand
Harbour (Valletta), a natural harbour - scene of a
multiplicity of historical events - located in the
central part of Malta and facing Sicily to the North.
The Grand Harbour is the major hub of shipping
services, ranging from ship-repair to dry-docking
facilities. The Malta Freeport (Marsaxlokk), which
was constructed in the late 1980s to cater for
container ships in transit, is assuming ever-
increasing importance for the country’s economy.
Extensive conventional and roll-on/roll-off services
by international shipping lines carry freight and
cargo from Malta directly to Mediterranean,
Northern European, Middle Eastern and Asian
ports.

Since joining the EU, Malta’s road network has been
improved mainly due to a number of major projects
funded from EU structural funds, with a further
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extensive development of the road network
planned to be carried out in the years to come. The
Government has recently undertaken two major
junction projects, as part of its plan for the removal
of the most critical traffic bottlenecks on the
island’s infrastructural network. Such projects form
part of the National Transport Strategy 2050 and
Transport Masterplan 2025 which were released by
Transport Malta and approved by the European
Commission in 2016. They present a comprehensive
strategy to improve the quality of existing roads
and networks, build new ones and incentivise
people to use public transport.

Ferry services are increasingly becoming an
important mode of transport around Malta. Besides
the traditional ferry connection between Malta and
Gozo that transports both passengers and goods
across the two sister islands, a passenger ferry
service is also available within the Port of Valletta
(Valletta - Three Cities) and within the Marsamxett
harbour (Valletta - Sliema) which is growing in
popularity amongs daily commuters as well as
tourists.

The Port of Valletta is also the main maritime
access to Malta for international passengers who
reach the archipelago by travelling on board cruise
vessels or the high speed ferry that connects Malta
to Sicily.

Malta boasts an excellent communications
infrastructure: the international telecommunications
infrastructure has been significantly expanded over
the years through satellite technology and high-
capacity fibre optic submarine cables that link
Malta to mainland Europe’s communications
network. Mobile cellular telephone services are
provided by two main operators on the island and
the same is the case with digital/cable television
services. Internet usage is widespread and
engagement among the Maltese in online activities
is currently higher than the EU average. Malta
performs above EU average in broadband
connectivity, the use of digital technology by
businesses and the provision of digital public
services.

2.8 Future Prospects

Malta also boasts excellent commercial credentials
- a stable economic environment and outlook, a
well-educated and multi-lingual workforce and an
attractive business climate - making it an attractive
location for both EU and non-EU investors. The
Island has an extensive network of international
double taxation treaties which could potentially
provide competitive tax advantages to investors.
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Strategically located in the centre of the
Mediterranean, Malta is a reasonably-priced
location where labour costs and the general cost of
living are still lower than the EU average. The
Maltese workforce has a good educational standard
and the legal and accountancy professions are of a
very high calibre and very much on par with the
corresponding professions outside of Malta.

Malta has secured foreign direct investment in a
wide range of areas, including financial services and
insurance, digital gaming, high-end manufacturing
and aircraft maintenance. In this regard, one of the
priorities for Malta is to retain its attractiveness for
foreign investment in the wake of initiatives calling
for greater tax harmonisation by the European
Commission and the OECD, whilst ensuring the
development of new economic opportunities.

Nonetheless, projections suggest that economic
activity in Malta is expected to remain positive,
particularly in view of the energy reforms that have
taken place in recent years and the resulting need
to invest in related sectors (such as water resource
management, waste and renewable energies),
increased labour market participation and growing
services exports.

The expansion of Malta’s logistics sector is currently
high on the national agenda and the maritime
sector is expected to continue growing with the
renewed interest in developing the blue economy.
Construction, especially of residential
accommodation, is also expected to continue
growing at a steady pace. Brexit could result in a
favourable relocation of financial services operators
to Malta, which in turn would leave a positive mark
on Malta’s GDP growth. The increased participation
of the private sector in economic activity has
created a need for more sophistication in the way
people work and communicate and further
investment in technological innovation and in
research and development is expected in the
coming years.

2.9 Currency

The official currency of Malta is the Euro.

2.10 Weights and Measures

The metric system applies. A Metrology Act
(Chapter 454 of the Laws of Malta) was enacted in
2006.

2.11 International Time

Central European Time (CET) applies in Malta i.e.
one hour ahead of Greenwich Mean Time (GMT)
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and 6 hours ahead of U.S. Eastern Standard Time
(EST). In line with CET, Malta officially adopts

Daylight Saving Time, which is one hour ahead of
normal time, between the last week of March and

the last week of October.

2.12 Public Holidays

The country’s public holidays are the following:

New Year's Day

Feast of St. Paul's Shipwreck
Feast of St. Joseph

Freedom Day

Good Friday

Workers’ Day

Commemoration of the 1919
Uprising

Feast of St. Peter and St. Paul
Feast of the Assumption

Feast of Our Lady of
Victories

Independence Day
Feast of the Immaculate
Conception

Republic Day

Christmas Day

Ist January

10th February

19th March

3l1st March

Varies

Ist May

7th June

29th June

15th August

8th September

21st September

8th December

13th December

25th December

2.13 Industry Bodies

2.13.1 IFSP

The Institute of Financial Services Practitioners
(IFSP) is an association made up of professionals
representing the entire spectrum of the financial
services industry: from lawyers to accountants,
bankers, insurers, stockbrokers and trustees.
Founded in 1989, the Institute is today a recognised
local body that represents the interests of financial
services practitioners in Malta, whilst promoting
increased cooperation between the various
professions and providing a platform for the

continuous exchange of ideas.

Specifically, the Institute’s main goals are those of:
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promoting continued development of the
financial services industry in Malta;

advancing and protecting its members’
professional and business interests;

developing cooperation amongst members
and serving as a focus for a common
approach to industry-related issues;

acquiring, generating and diffusing
knowledge on the conduct of financial
services;

developing professional standards for the
industry as a whole; and

maintaining a code of professional conduct
and practice amongst its members as well as
in its members’ relations with the authorities
and their clients.

The IFSP acts as a communication medium
between practitioners and the regulatory
authorities (particularly the Malta Financial Services
Authority (“MFSA”) and the Ministry of Finance)
and is, in fact, regularly consulted by the
competent authorities on important issues affecting
the industry. It is very active in addressing issues
related to taxation and has a good working
relationship with the Inland Revenue Department
and the International Tax Unit.

Through its Sub-Committees, the Institute
maintains constant dialogue with other authorities,
such as the Financial Intelligence Analysis Unit
“FIAU™), the Registry of Companies (ROC) and
Identity Malta. The IFSP is contacted whenever the
authorities - the Government, the regulators or the
European Commission - need industry feedback
through a consultation process. The response
would come through the Institute’s Sub-
Committees, the responsibility of which is, in such
cases, to research issues and draft replies.
Furthermore, the Sub-Committees, which are
subject to renewal on an annual basis, generate
proposals to be sent to the authorities with the
scope of improving legal and regulatory matters
underpinning the financial services sector.

The IFSP has 5 active Sub-Committees:

Education Sub-Committee
Investment Sub-Committee
Marketing and Ethics Sub-Committee

Prevention of Money Laundering and
Funding of Terrorism (PMLFT) Sulb-
Committee

Tax Sub-Committee
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GANADO Advocates’ Dr Stephen Attard (Partner -
Corporate Finance and Tax), and Dr Andre Zerafa
(Partner - Investment Services and Funds) are
members of the 2017/2018 IFSP Council. Dr Zerafa
is also the Chairperson of the Investments Sub-
Committee and Dr Anthony Cremona (Partner -
Private Client, Trusts and Foundations) is a member
of the PMLFT Sub-Committee.

213.2 STEP

Society of Trust and Estate Practitioners (STEP) is
the global professional association for practitioners
who specialise in family inheritance and succession
planning. Since its inception in 1991, STEP has
grown from a niche society for UK-based
accountants and lawyers working with trusts, to a
community of more than 20,000 members across
the world coming from a range of professional
backgrounds.

STEP’s emphasis has broadened over the years and
trusts are just one part of the wider role members
play in advising families on their long-term wealth
planning. The Society’s primary purpose is, in fact,
that of improving public understanding of the
issues families face in relation to inheritance and
succession planning, whilst promoting education
and high professional standards among its
members.

STEP provides training and development
opportunities, offering a number of qualifications
that include entry-level programmes as well as
advanced certificates and diplomas. It supplements
such qualifications by resources that provide
continuing professional development and
opportunities for knowledge-sharing.

All STEP members are subject to an extensive Code
of Professional Conduct, requiring them to act with
integrity and in a manner that inspires the
confidence, respect and trust of their clients and of
the wider community. In sustaining the Society’s
high professional standards, all members are
required to keep abreast of the latest legal,
technical and regulatory developments. Full STEP
members, who are known as ‘TEPs’ (Trusts and
Estates Practitioners), are internationally
recognised experts in their field, with proven
qualifications and experience.

STEP members help families plan for their futures -
from the drafting of wills, to ensuring protection
and support of the elderly or vulnerable relatives,
advising on issues concerning international families,
ascertaining that family businesses pass safely from
one generation to another and ensuring the
support of charitable causes.
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STEP takes a leading role in explaining its members’
views and expertise to Governments, tax
authorities, regulators and the public at large. The
Society works with Governments and regulators all
over the world to examine the likely impact of any
proposed changes, providing technical advice and
support and responding to consultations.

All STEP members belong to a branch (or chapter),
each ensuring the provision of professional
development and networking opportunities at a
national level. The Society has over 100 branches
and chapters across the world, including a branch
in Malta that was founded in October 2007.

Dr Anthony Cremona, Partner in charge of the
Private Client, Trusts and Foundations practice at
GANADO Advocates, was one of the founding
members of STEP (Malta). He was elected as a
committee member of the Malta branch in June
2013 and, subseqguently, as Chairman in July 2016,
which position he still holds today.

2.13.3 FinanceMalta

FinanceMalta is a non-profit public-private initiative,
set up as a partnership between the Government of
Malta and the financial services industry, to
communicate Malta’s value proposition as an
international business and financial centre. It was
founded in May 2007, just 3 years after Malta joined
the EU and at a time when Malta was about to
enter the Eurozone. Since then, it has contributed
towards making the financial services sector a
major force in the country’s economy and in
bringing about the development of cluster
formations in certain sectors, particularly asset
management, insurance and family wealth business.

The Malta Funds Industry Association, the College
of Stockbroking Firms, the Malta Bankers
Association, the Malta Insurance Association, the
Association of Insurance Brokers, the Malta
Insurance Managers Association and the IFSP are
FinanceMalta’s founding associations that, together
with the entity’s Board of Governors and its
corporate and affiliate members, work together to
continue building on Malta’s international
reputation as a brand denoting excellence in
financial services.

FinanceMalta is a member-based organisation that
is today represented by over 270 members
operating in various sectors of the financial services
industry. It brings together and harnesses the
resources of the financial services industry and
local government, ensuring a modern and effective
legal, regulatory and fiscal framework which
enables the industry to continue growing and
prospering. Its mission is to enhance business
opportunities for its members by which the
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industry can sustain its growth traction. In fact, it
frequently organises conferences and business-led
events, participates in well-profiled third party
international events, and manages a concerted
range of other initiatives across key media and
communication channels (supported by strong
public relations programmes) to strengthen the
visibility of Malta in Europe and beyond, whilst
serving as a platform for the creation of networking
opportunities for its members.

In addition to the media-driven promotional and
business development initiatives that FinanceMalta
organises throughout the year, educational
programmes still play a key role to the entity’s
overall strategy. A number of educational clinics are
organised annually covering topics relevant to
FinanceMalta members, including clinics on the
European Market Infrastructure Regulation (EMIR),
wealth management, funds, pensions, Islamic
Finance and many others. Furthermore,
FinanceMalta holds various meetings with honorary
consuls, ambassadors, business delegations,
prospective investors and also hosts a number of
foreign journalists in Malta.

Dr Matthew Bianchi, Partner in charge of the
Insurance practice at GANADO Advocates,
represents the Maltese insurance industry as
Governor on the Board of FinanceMalta.

2.13.4 Malta Marittima

Malta Marittima’ is a Government of Malta agency
that was established through Legal Notice 41 of
2016. One of the Agency’s main objectives is to
bring industry and government stakeholders
together so as to focus and promote the continued
and enhanced development of the marine and
maritime industries in the Maltese Islands.

The Malta Marittima Act provides for the
establishment of a corporate body with a separate
and distinct legal personality to which the
Government of Malta may assign relevant
functioning parameters and/or operational
processes. This feature is of particular relevance for
Malta Marittima in assuming the responsibility of
representing Malta as the EU Focal Point for the
Integrated Maritime Policy, as well as its related
regulations and its initiatives. As an agency, Malta
Marittima has an enhanced level of transparency
and accountability in compliance with the Financial
Administration and Audit Act (Cap174, Laws of
Malta).

Malta Marittima has a steering committee made up
of five directors nominated from within the public
sector, namely Transport Malta, Department of
Fisheries and Aquaculture, Malta Freeport
Corporation, Regulator for Energy and Water
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Systems, and Malta Enterprise.Another five
directors are appointed by government through a
consultation process with industry stakeholders.

The Chairperson, together with the steering
committee and the industry representatives
constitute the Board of the Malta Marittima
Agency. Dr Daniel Aquilina, Ship Finance Partner at
GANADO Advocates, is at present the Chairman of
the Agency.

In addition to the above structure, Malta Marittima
is supported by a specialised team of executives
who coordinate the related policies which concern
education and research, environment, spatial
planning as well as safety and surveillance. The
executive team is also tasked with the provision of
support to the ‘clusters’ which themselves address
the diverse array of activities in the marine and
maritime domains. In line with the Integrated
Maritime Policy, the establishment of Malta
Marittima brings the business and non-business
members together, in sectoral clusters. Each
sectoral cluster is comprised of businesses, industry
associations, government departments and
academic and research institutions.

There is a wide range of companies and
organisations already active in maritime industry;
services vary broadly and include financial (e.g.
insurance), yachting and marina management,
consulting and legal, logistics, transportation, and
aquaculture. The grouping of these activities holds
potential for establishing a number of closely-knit
maritime clusters. Maritime clusters have been
promoted globally for several years and the
European Commission sees maritime clusters as
having a pivotal role in the strengthening and
development of the maritime sector.

The maritime sector encompasses an immense
variety of activities that are indirectly linked to the
sea. Ancillary and associated maritime support
services are significantly far-reaching and hold
considerable inherent potential for Malta’s economy
and the labour market.

The Prime sectoral clusters that have been
proposed are the following:

Maritime Commercial Cluster - Legal,
Financial, Insurance, Broking, Chartering,
Ship Owners, Surveyors, Adjusters, Crew
Management;

Logistics Cluster - Freight Forwarders,
Terminal Operators, Ship Agents,
Warehouse Operators, Bunkering;

Marine Engineering Cluster - Marine
Engineering, ICT, Ship Repair, Technical
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Services Mechanical and Electrical, Sailing
and Motorboat clubs, Marinas, Boat
Sales/Chartering;

Fisheries and Aquaculture Cluster - Fishing
Boat Owners, Fishing Coops, Fish Farming,
Aquaculture, Fish Processing, Fisheries
Management and Biotechnology;

Energy Cluster - Oil & Gas Exploitation and
Servicing, Offshore Renewables, Emissions.
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3.1 Incentives under The Malta
Enterprise Act

The Malta Enterprise Act (the “MEA”), Chapter 463
of the laws of Malta, was enacted to cater for the
establishment of a corporation in Malta, Malta
Enterprise, which is tasked with the promotion,
establishment and expansion of business
undertakings in Malta, as well as with providing for
the development and administration of incentives
and schemes for inbound investment. This
economic development agency acts as an advisor
to the Government of Malta on economic policy
and is the national contact point in Malta for the
Enterprise Europe Network, through which
companies based in Malta can develop links with
counterparts in over sixty countries.

Upon joining the World Trade Organisation
("WTO”) Malta shifted its economic strategy from
export-oriented incentives to one of attracting new
investment projects which have a high value added
component or high employment potential.
Furthermore, following Malta’s accession to the EU,
incentive schemes have also been aligned to the EU
guidelines on state aid. It is key to note that the
incentives previously found under the Business
Promotion Act, Chapter 325 of the laws of Malta
have been largely absorbed into the MEA and the
subsidiary legislation enacted under it.

More information on a number of support measures
can be found online including on the Malta
Enterprise website as available at
<https://www.maltaenterprise.com/support>.

3.2 Tax Incentives under the MEA

The main incentives under the MEA consist of tax
credits calculated, either:

as a percentage of the capital investment,
typically utilised by capital intensive
enterprises; or

by reference to the value of wages covering
new jobs created consequent to an
investment project.

Tax credits are set-off against the income tax due
by the enterprise for that year. Any unutilised

credits may be carried forward and offset against
income tax for the following years, in which case
the investment tax credit is increased at such
reference rate as established by guidelines issued
under the MEA.

The MEA also provides for tax credits in respect of
eligible costs incurred by an enterprise in running
industrial research projects and experimental
development projects. Enterprises must seek
approval of any research and development (“R&D”)
project prior to commencement. Tax credits may
only be provided on allowable expenditure which is
pre-approved.

The following measures are the tax incentives
available under the MEA at the present time. It is
key to note that Malta Enterprise issues and
publishes on its website, detailed incentive
guidelines for each incentive, outlining inter alia, the
eligibility criteria and duration of the relevant
scheme as well as the applicable aid awarded by
the incentive.

Innovation Aid for SMEs

Innovation Aid is one of the many incentives
targeting qualifying SMEs. It allows these
undertakings to recover in the form of tax credits,
part of the costs incurred for the secondment of
highly qualified personnel from large undertakings
and Research and Knowledge-dissemination
Organisations. The latter term refers to entities
whose primary objective is to either conduct
industrial or experimental research independently,
or to disseminate the results of such research
through academic publication, education or
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training. The beneficiaries of the scheme might be
able to recoup up to fifty per cent of the eligible
costs.

Investment Aid Tax Credits

The rationale behind this measure is to sustain the
regional industrial and economic development of
Malta. The tax credits, which are calculated as a
percentage of the qualifying expenditure incurred

by eligible entities, are intended to facilitate initial
investments made by large undertakings, by
encouraging them to set up new economic
activities and to expand and develop their existing
businesses. The investment for which the aid is
awarded must remain in the region of Malta for at
least five years or for three years if the beneficiary
is an SME.

Aid for Research and Development Projects (Tax
Credits)

This scheme grants eligible beneficiaries a tax
credit on costs incurred in carrying out R&D
projects relevant to their trade, and which
contribute towards scientific or technological
advances in their business. Beneficiaries carrying
out the eligible R&D activities will be able to
recover twenty-five percent of the eligible
expenditure which percentage is increased by ten
per cent if the applicant is an SME and by twenty
per cent if the applicant is a small enterprise (as
defined in the regulations issued by Malta
Enterprise).

Business Development and Continuity

Malta Enterprise caters for the development and
continuity of a business already established in Malta
by awarding significant tax credits or cash grants
of up to 200,000 to entities embarking on an
expansion project or a merger. When awarding
such grants or credits, Malta Enterprise takes into
consideration the potential benefits to the Maltese
economy of the relevant project as well as its
employment potential.

Tax Credits for R&D and Innovation

This incentive grants a tax credit of up to 10,000
to undertakings which employ persons who are
reading for or are already in possession of a
doctoral degree in science, information technology
or engineering. The eligible applicants would be
entitled to claim this tax credit once they will have
been in employment for the minimum time-period
prescribed by the regulations.
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Micro Invest

Through Micro Invest, Malta Enterprise grants
eligible undertakings the possibility to claim a tax
credit equivalent to forty-five per cent of eligible
expenditure and wages costs. Enterprises in Malta,
particularly start-ups, family businesses and self-
employed persons, are thus encouraged to invest in
and innovate their business model, and further
develop their operations. As outlined in the
incentive guidelines, eligible costs may also include
expenses related to the furnishing or refurbishing of
business premises and the costs related to the
acquisition of modern technologies or systems to
make the business more energy efficient.

3.3 Non-Tax Incentives

The MEA also caters for several non-tax incentives
which are available to qualifying companies,
including:

soft loans;

loan interest rate subsidies;
loan guarantees;

incentives for job creation;
training grants; and

factory space at competitive prices.

One is encouraged to refer to the incentive
guidelines issued by the Malta Enterprise for further
details on all incentives described in this guide.
Moreover, it is pertinent to highlight that the
availability of the schemes described herein is
subject to open calls announced by Malta
Enterprise.

Business START

Malta Enterprise, via Business START, offers seed
funding for start-ups. This initiative is aimed at
sustaining small start-up undertakings which are in
the process of establishing or consolidating their
business concept. The eligible undertakings which
have a viable business model and which have been
deemed economically feasible and innovative by
Malta Enterprise will be supported through a cash
grant capped at 25,000.

Start-Up Finance

Another initiative which is targeted at incentivising
innovative, small and new undertakings is the Start-
Up Finance scheme. Eligible applicants, which must
be incorporated in the EU and operating from
Malta, will benefit from a repayable grant if these
manage to demonstrate a viable business concept
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in their initial growth phase. The maximum
assistance given under this measure may not
exceed the nominal value of paid up share capital
held by the private parties, or 200,000, whichever
is the lowest.

Micro Guarantee Scheme

Start-up businesses and small enterprises are often
faced with restricted opportunities for traditional
debt funding and this may lead to loss of business
opportunities. The Micro Guarantee Scheme is a
measure which is intended at accelerating growth
by facilitating access to debt finance, particularly to
self-employed traders, start-ups and family
businesses. Purposely launched to support the
taking of new loans required to finance eligible
costs, this incentive grants eligible undertakings a
guarantee of up to seventy per cent of loans
required to finance business enhancement, growth
and development.

Soft Loans

The objective of the soft loans incentive is to
support undertakings by means of loans at low
interest rates to part-finance investments in
qualifying expenditure. The loans, which are
available to manufacturing enterprises, are capped
at seventy-five per cent of the cost of the plant,
machinery and equipment.

Loan Guarantees

The Loan Guarantees scheme is an access to
finance tool which is aimed to assist enterprises in
the acquisition of capital assets. Ultimately, this will
help undertakings increase their competitive edge
and their innovative capacity. This will in turn lead
to more effective and efficient production and
supply of services.

3.4 Other Incentives

In addition to the support measures launched by
Malta Enterprise under the MEA, businesses in
Malta could reap the benefits of various initiatives
and schemes launched by other governmental
entities. The below incentives, all aimed at
supporting the private sector, seek to enhance the
development of a more business friendly
environment and to cultivate solid and competitive
businesses in Malta.

Business Enhance ERDF Grant Schemes

The Ministry for European Affairs and
Implementation in Malta launched the Business
Enhance - European Regional Development Fund
(“ERDF”) schemes. ERDF, which is a fund allocated
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by the EU, provides several different support
measures through which enterprises are awarded
grants aimed at supporting their investment
projects. This will augment as well as secure
business growth by helping such enterprises
become more competitive, innovative and resilient
to market changes. The following is a list of some of
the schemes launched under ERDF, which are
available subject to open calls:

Start-Up Investment Grant Scheme

Start-up businesses are highly exposed to the risk
of failure in their primary phase, owing to the initial
funding hurdles. This initiative supports
undertakings to overcome these challenges by
providing fifty per cent part-financing to cover the
eligible expenditure related to their initial
productive investment costs.

SME Growth Grant Scheme

This support measure financially assists Small and
Medium Sized Enterprises (“SMEs”) by part-
financing eligible expenditure related to the
implementation of their growth strategy. Under this
incentive, small and micro enterprise are partly-
financed for thirty-five per cent of eligible costs
while medium companies are partly-financed for
twenty-five per cent of eligible expenses. The grant
awarded is capped at 500,000.

SME Diversification and Innovation Grant
Scheme

This scheme incentivises and supports SMEs to
make fundamental changes towards the
diversification of the output of products or services.
It helps undertakings to invest, adapt and become
more efficient in dealing with market challenges to
avoid dire conseguences. This support measure
comprises a grant capped at 200,000, with an aid
intensity of up to fifty per cent of the eligible
expenditure.

MIMCOL Investment Schemes
Seed Investment Scheme

Malta Investment Management Company Limited
("MIMCOL") is a Government-owned agency, falling
within the responsibility of the Ministry for the
Economy, Investment and Small Business. MIMCOL
provides consultancy and professional support to a
range of public and parastatal entities. The Seed
Investment Scheme was introduced to assist start-
ups in raising equity finance. Through this scheme,
individual investors who are resident in Malta or are
operating in Malta and invest in a start-up business
are offered tax relief in the form of tax credits. The
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tax credit available amounts to thirty-five per cent
of the aggregate value of the investment made.

MITA Innovation Hub Investment Schemes
YouStartIT

The Malta Information Technology Agency ("MITA”)
launched a government-funded incubator called
MITA Innovation Hub, whose objective is to provide
opportunities for students or start-ups to kickstart
a business through technology. As a digital start-up
ecosystem, MITA Innovation Hub offers a pre-seed
investment of 22,000, which is granted on the
basis that tech start-ups develop an innovative
solution which addresses either a defined problem
executed through digital technologies or the
learning of financial literacy and science through
games.

3.5 Qualifying Activities

It is apparent from the respective incentive
guidelines that every investment scheme has
certain qualifying criteria which applicants must
meet in order to be eligible for that scheme. The
most common qualifying prerequisite (although not
a requirement for all schemes) is that the enterprise
is incorporated in Malta under the Companies Act,
Chapter 386 of the laws of Malta, be it as a
partnership en nom collectif or en commandite or
as a limited liability company.

There are other schemes which require that the
applicant simply operates from Malta as long as the
enterprise is incorporated in the EU as a
partnership en nom collectif or en commandite, or
as a limited liability company. Certain support
measures are also available to applicants who are
either self-employed individuals or entities which
are registered as cooperatives under the Co-
operatives Societies Act, Chapter 442 of the laws
of Malta.

It should be mentioned that most schemes are only
available to SMEs as they are aimed at helping such
enterprises survive ultimately promoting
competition and economic growth.

3.6 Exchange Controls

Exchange control limitations have been abolished
in Malta and Maltese persons may enter into foreign
currency transactions without limitation. The only
requirement in this regard is that statistical data
relating to certain foreign currency transactions is
submitted by Maltese credit institutions on the
appropriate forms to the Central Bank of Malta in
terms of the External Transactions Act, 1972 (Chap.
233 of the Laws of Malta). Failure to so notify the
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Central Bank of Malta will not impinge on the ability
of the non-Maltese counterparty to claim payment
and will have no impact on the validity of the
underlying transaction.

There are two exceptions to this rule relating to (i)
exceptional circumstances, namely a sudden crisis
in Malta’s balance of payments or serious
difficulties for the stability of the financial system;
and (ii) powers under the National Interest
(Enabling Powers) Act (Cap. 365 of the Laws of
Malta).

In the event that for any reason a party needs to

prove / claim in a Maltese liquidation, the solvent
party’s claim must be expressed in Euros.
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RESOLUTION

Maltese law is founded on Roman Law and is
predominately civil in nature, with Codes of law
principally based on the Code Napoleon. French
and Italian laws were a dominating influence on our
own laws but from the nineteenth century onwards
English statute law also began to be grafted onto
existing laws. Thus, the Criminal Code which was
enacted in 1854 (and has been amended many
times since then) is one of the law codes most
influenced by English legal principles, several of
which have been fully adopted, such as the jury
system. Over the years, Parliament increasingly
enacted legislation in line with British statutes
(especially in the field of public and company law)
and, more recently, European law, and this has
resulted in a “mixed” or “hybrid” system.

It should be added that English judicial precedents
or case law generally have significant influence with
our courts when there are no customs or usages of
trade or other provisions in the Codes or laws to
regulate an issue. In our case, however, judicial
precedent is not binding on our courts.

As a result of common recognition and judicial
adoption, all public law is based on English law and,
in case of any /acunae in our public law, reference is
made to English law. The same occurs in the case
of private international law where the English
common law is directly applied as the law of Malta
except where a question falls within the scope of
EU Regulations on jurisdiction, applicable law and
recognition of judgment or where law or judicial
trends consistently adopt different conflicts of law
principles. However, English Common Law has
never been applied in Malta, except in the public
law areas.

Maritime law, including admiralty law, and general
commercial law, including company law, is also very
much influenced by English law. For example, the
Maltese “Companies Act, 1995” is similar to the
British “Companies Act, 1985” and the “Insolvency
Act, 1986”. The extensive package of Maltese
financial services legislation—introduced in 1994
and later—is consonant with the relative EU
directives on the relevant subjects. During its

accession negotiations with the EU, Malta
“screened” its laws together with the European
Commission and revised them in line with European
law. The implementation of this screening process
was practically concluded by the time Malta
became a full member of the EU in May, 2004.

Malta has sought to attract business to its shores
by various methods, including the passing of
legislation in and for various sectors. As a result,
incentive legislation for industry, shipping
(company, vessel and mortgage registrations),
freeport activities and international companies has
been passed over the years.

4.1 Judicial System

The Constitutional Court is the highest Court in
Malta dealing with constitutional issues. Parties
enjoy the right to appeal to the European Court of
Human Rights from a judgement of the
Constitutional Court.

The Court of Appeal (made up of 3 Judges) has
both Civil and Criminal jurisdiction. The Superior
Courts (made up of Judges) decide both civil and
commercial cases with claims amounting to more
than 15,000 and certain other cases according to
subject-matter. There are no proceedings at the
third instance in Malta such as a Court of Cassation
or a Supreme Court, and this makes the Court of
Appeal the highest court of the country.

The present structure of the Family Section of the
Civil Court came into being in December 2003,
when the Civil Court was split up into three
sections: the General Jurisdiction Section (also
known as the First Hall of the Civil Court), the
Family Section and the Voluntary Jurisdiction
Section.

The Inferior Courts (made up of Magistrates)
decide on civil and commercial cases involving
claims of an amount below 15,000 and lesser
criminal cases. They also have the functions of a
court of criminal inquiry. A Small Claims Tribunal,
competent to decide on monetary claims
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amounting to not more than 5,000 was set up in
1998.

The independence and impartiality of the Judiciary
is guaranteed by the Constitution and demanded

by the principles of natural justice which have been
themselves regularly upheld by the Maltese courts.

4.2 Dispute Resolution

4.2.1 Litigation in the Courts of Justice of
Civil Jurisdiction

Court litigation is the default method for the
settlement of controversies of disputes between
and among persons in Malta. The courts of law of
Malta and Gozo are divided into courts of civil
jurisdiction and courts of criminal jurisdiction. We
will focus exclusively on civil jurisdiction in this
Guide.

The Courts of Justice of civil jurisdiction are divided
into superior courts and inferior courts.

The superior courts are:

the Civil Court;

the Court of Appeal in its superior
jurisdiction; and

the Constitutional Court.

The inferior courts are:

the Court of Magistrates (Malta) for the
Island of Malta;

the Court of Magistrates (Gozo) for the
Islands of Gozo and Comino;

the Small Claims Tribunal,
the Court of Appeal in its inferior jurisdiction.

The jurisdiction of the superior courts is general for
Malta whilst the jurisdiction of the inferior courts is
limited to particular places.

It is also important to point out that an
Administrative Review Tribunal has been set for the
purpose of reviewing administrative acts of the
public administration on points of law and points of
fact. It is also competent to decide disputes
referred to it unless any court or other
administrative tribunal is already seized of such
dispute. Apart from this, the courts of justice of civil
jurisdiction may enquire into the validity of any
administrative act or declare such act null, invalid or
without effect where the administrative act is in
violation of the Constitution of Malta; and when the
administrative act is ultra vires on certain grounds
laid down in the law.
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There is also a Consumer Claims Tribunal and it is
presided by an single arbiter. The Consumer Claims
Tribunal hears and determines claims made by
consumers against traders where the value of the
claim, exclusive of interests and costs, does not
exceed EUR 3,500, and where the claim relates to,
arises out of or concerns: (a) the purchase or hire
of goods by a consumer from a trader; or (b) the
provision of services by a trader to a consumer. It is
important to note that this particular tribunal’s
jurisdiction is not exclusive, and this means that the
consumer has the option to decide whether to
bring an action against a trader before this tribunal
or before the Small Claims Tribunal.

Maltese statute has also established a host of other
specialised tribunals presided by persons who have
the required competence to deal with specific
issues, such as the Tribunal for the Investigation of
Injustices, and the Industrial Tribunal.

The Maltese language is the language of the courts
and proceedings are conducted in Maltese subject
to any exceptions which may be laid down in any
relevant law. However, if any party to a lawsuit
does not understand the language in which the oral
proceedings are conducted, such proceedings are
be interpreted to him by the court or by a sworn
interpreter.

Cases are generally heard in public.
The Superior Courts
The Civil Court

The Civil Court is divided into sections and these
are currently the Family Section, the Voluntary
Jurisdiction Section and a general jurisdiction
section which is called the First Hall of the Civil
Court. One (1) Judge sits in each section.

The Civil Court deals primarily with cases of a civil
and commercial nature, and other cases which may
be expressly assigned by law to the Civil Court.

The Civil Court (Family Section) is sometimes
referred to as the Family Court and it concerns
itself exclusively with family law. It focuses on
marital separation cases, divorce cases, annulment
of marriage, issues relating to filiation, parental
authority, maintenance of children and other issues
relating to marriage, children and family. In Gozo,
matters which would be dealt with in Malta by the
Family Section of the Civil Court are dealt with by
the Family Section of the Court of Magistrates
(Gozo) in its Superior Jurisdiction. A system of
compulsory mediation before mediators was also
introduced some years ago as part of the set up of
the Family Section of the Civil Court. Lastly, where
the Court considers it expedient to do so, either of
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its own motion, or at the request of the mediator,
or of either of the spouses, it may appoint a
children’s advocate to represent the interests of
any minor children of the parties if the case
happens to involve children.

The Civil Court in its voluntary jurisdiction tackles
demands for any authorization or leave to enter
into or make any contract or disposition in respect
of which the law requires a previous authorization
or leave, adoption proceedings, disentail, liberation
of any immovable property from burdens, for the
appointment of a tutor or curator, or of any other
administrator, according to law, demands for the
interdiction or incapacitation of persons,
declarations of the opening of succession. No
appeal shall lie from any decree of the Court of
Voluntary jurisdiction; but any party, who deems
himself aggrieved, may bring an action before the
Civil Court, First Hall, for the necessary order. The
above indicates that its main function is to oversee
and protect certain rights and interests, which for
some reason or other are not exercised or not
exercisable by the person to whom the right or
interest appertains and this court does not in
principle, hear and decide cases of a contentious
nature.

The First Hall of the Civil Court deals with all cases
within the Civil Court’s competence that are not
assigned to the Family Section or the Voluntary
Jurisdiction Section. Judgments of the Civil Court,
First Hall, are subject to appeal to the Court of
Appeal. It determines all claims of an amount
exceeding 15,000. The First Hall of the Civil Court
would, amongst other things, handle claims for
debts which exceed the said amount, questions
relating to immovable property, maritime claims,
claims relating to aircrafts and alleged breaches of
fundamental human rights.

As indicated above, the Court of Magistrates
(Gozo) also has superior jurisdiction since it takes
cognizance of cases which are triable by the Civil
Court. It is divided into two (2) sections, that is,
"The Family Section” and "The General Jurisdiction
Section”.

The Court of Appeal in its superior
jurisdiction

The Court of Appeal consists of one (1) or more
chambers and each one consists of the Chief
Justice and two (2) other of judges. It basically
hears and determines all appeals from judgments of
the Civil Court, First Hall and the Court of
Magistrates (Gozo) in its superior jurisdiction.

The Constitutional Court
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The Constitutional Court is composed of either one
(M judge in first instance or three (3) judges in
second instance (appeal). As an appellate court it
hears appeals from decisions of other courts on
questions relating to the interpretation of the
Constitution and on the validity of laws, as well as
appeals from decisions on alleged breaches of
fundamental human rights. As a court of first
instance, it decides questions concerning the
validity of the election of members of the House of
Representatives, the requirement in certain cases
for a member to vacate his seat in the said House,
and the validity of the election of the Speaker from
among persons who are not members of the House.
As a court of original jurisdiction the Constitutional
Court also decides questions concerning the
validity of general elections, including allegations of
illegal or corrupt practices or foreign interference in
such elections. No appeal lies from a decision of the
Constitutional Court given in its original jurisdiction.

The Inferior Courts
The Court of Magistrates (Malta)

The Court of Magistrates (Malta) is presided by one
(M magistrate. As a court of first instance, hears
and determine all claims of an amount not
exceeding 15,000. It may also take cognizance of
other causes expressly assigned to it by law.

The Court of Magistrates (Gozo)

The Court of Magistrates (Gozo) is also presided by
one (1) magistrate. It deals with all claims against
persons residing or having their ordinary abode in
the Island of Gozo or Comino, as well as of all other
causes expressly assigned by law to this court. This
court has a two-fold jurisdiction, namely an inferior
jurisdiction because it takes cognizance of all
causes of the nature of those which are triable by a
magistrate for the Island of Malta; and a superior
jurisdiction.

The Small Claims Tribunal

Apart from the above there is a Small Claims
Tribunal which only has jurisdiction to hear and
determine all money claims of an amount which
does not exceed 5,000. The Small Claims Tribunal
is presided by one (1) adjudicator. The adjudicator
is required to ensure that a case is heard and
decided summarily, as far as possible, on the same
day of the hearing and that the hearing shall not
take longer than one sitting subject to any
exceptions that may be laid down in the law.

The Court of Appeal in its Inferior Jurisdiction

The Court of Appeal hears and determines appeals
from judgments of the Court of Magistrates (Malta)
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and Court of Magistrates (Gozo) and decisions of
the Small Claims Tribunal and other Tribunals in its
inferior jurisdiction.

Trial

The hearing of Maltese proceedings is mostly
adversarial. The first court sitting at first instance is
usually a case management hearing where it is
ascertained that all parties have been served with
the lawsuit and where the hearing of the case is set
by the presiding judge. It is mostly practice for the
hearing of a lawsuit to be usually conducted
through a number of consecutive court sittings
scheduled from sitting to sitting based on the
availability of the court and the parties.

Production of Evidence

There are three general rules in Maltese law
underpinning the production of evidence.

The first rule is that all evidence must be relevant to
the matter in issue between the parties. This implies
that any evidence which the Court will consider to
be superfluous to the issue may be either
disregarded or, in extreme circumstances, excluded
from the court file.

The second rule is that the court will only accept
the best evidence that can be produced by the
party. This is relevant in the case of documentation
to be submitted, where if an original copy exists
and is attainable, the court will not accept a copy
thereof and in the case of witnesses it will, subject
to certain rules, disregard hearsay evidence from a
witness if direct evidence can be produced.

The third rule in the law of evidence is that the
burden of proof, in principle, rests with the party
alleging the fact. The burden of proof in Maltese
civil proceedings is one which must satisfy a
balance of probabilities.

There is no duty of full disclosure of documents at
pre-trial stage, although the law does provide for a
very limited right to request production of
documents from a specific party or witness.

All witnesses of sound mind and of age are
admissible to be produced and heard by a court in
Malta. The witness is first examined, viva voce
(orally) in open court during the trial by the party
producing the witness or alternatively by means of
an affidavit. The counter-party is allowed to cross-
examine the witness.

The Maltese Courts are very familiar with Council
Regulation 1206/2001 on cooperation between
courts of Member States in taking of evidence in
civil or commercial matters and the Hague
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Convention of 18 March 1970 on the Taking of
Evidence Abroad . The Maltese courts frequently
assist foreign courts based in other jurisdictions in
the hearing of witnesses residing in Malta on the
back of a letter of request via audio or video link.

Interim Relief

During judicial proceedings in Malta and in another
EU/EEA Member State, a claimant may obtain the
following interim measures before a Maltese court
of law in support of those proceedings:

Warrant of description. Following an
application for a warrant of description, a
Maltese court may order a court official to
draw up an inventory describing in detail the
things forming the subject matter of the
warrant (which must be movables and
tangible in nature, and include bearer
securities) by stating their quantity and
quality. The Maltese Courts may also order
that the things forming the subject matter of
the warrant remain in the custody of the
person in whose possession they are found.

Warrant of seizure of movables. A warrant
of seizure orders the seizure of a debtor’s
property under court authority with a view
for it to be sold by means of a court
approved public auction (i.e. after an
executive title is obtained such as a judgment
on the merits).

Warrant of seizure of a commercial going
concern. A warrant of seizure of a
commercial going concern is issued to
preserve the totality of the assets of the
going concern by ordering that those assets
are not sold in part or in whole and are to be
concurrently kept in business;

Garnishee order. A garnishee order would
require that moneys or movable property
held by third parties (including banks and
investment firms) for a debtor are attached
and deposited in court. There is no need for
the creditor to identify a specific bank
account or investment account for the
debtor and the garnishee order may be
issued in respect of any third parties based in
Malta.

Warrant of prohibitory injunction. An
application for a warrant of prohibitory
injunction is a demand for a person to be
restrained from doing or refraining from
doing anything which might be prejudicial to
the person filing the application for the
issuance of the warrant.

Warrant of arrest of sea vessels / aircraft.
Such warrants, when issued, order that the
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sea vessel or aircraft in question is seized and
attached under the control and power of the
Authority for Transport in Malta.

These interim measures may only be issued if the
essential requisites particular to each warrant are
satisfied and each warrant is subject to any
procedural formalities or exceptions provided by
law. The applications for all such measures are
essentially ex parte applications which are upheld
without a hearing and within a span of forty-eight
(48) hours. The exception to the rule is the
application for a warrant of prohibitory injunction
which is provisionally upheld within forty-eight (48)
hours, but subject to a summary hearing before the
First Hall, Civil Court.

The above-mentioned interim measures may also
be applied for before initiating judicial proceedings,
but once the application is upheld, the claimant
must initiate the proceedings within a time period
of 20 days.

As observed above, these interim measures may be
applied for in support of judicial proceedings in
Malta or in another EU Member State under the
Brussels | Recast Regulation. It is also practice for
the First Hall, Civil Court to uphold applications for
such interim measures in support of arbitration
proceedings with a seat in a jurisdiction other than
Malta.

Once a judgment is delivered and it is final and
definitive, the interim measures applied for above
(except for the warrant of prohibitory injunction)
may be converted to an enforcement measure and
may lead to a judicial sale by auction.

4.2.2 Alternative Dispute Resolution

Arbitration

Arbitration has been defined as a mode of
settlement by referring a dispute to a tribunal of
the parties’ own choice without them having to
resort to a court of law. Arbitration as an
alternative means of dispute resolution is not alien
to Maltese Law as the aim of successive
government administrations has always been to
reduce the burden of cases encumbering Maltese
Courts and hence to strive to find a substitute for
the customary mode of dispute settlement.

The Arbitration Act (Chapter 387 of the Laws of
Malta, the “Arbitration Act”) lays down a legal
framework for arbitration proceedings together
with the establishment of an overseeing institution
referred to as the Malta Arbitration Centre (the
“MAC”) which is situated in Valletta. This was set up
to promote and encourage the conduct of
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domestic arbitration and international commercial
arbitration.

The Arbitration Act creates an institution vested
with a number of powers and responsibilities
related to the running of arbitrations. The authority,
known as the MAC, has defined powers which are
vital to the proper functioning of the whole
arbitration process.

The MAC is administered by a Board of Governors.
This Board consists of not less than three and not
more than five members which are so appointed
for a period of six years, and is responsible for
the policy and general administration of the affairs
and business of the MAC. Members are appointed
for a six-year term and may be re-appointed for an
extended term. A person cannot be appointed
Chairman or Deputy Chairman of the Board unless
he has practised as an advocate in Malta for a
period or periods amounting in the aggregate to
not less than twelve years and must have had
experience of and shown capacity in matters
relating to international or domestic arbitration,
conciliation and the settlement of disputes,
international trade, commerce, industry, investment
and maritime affairs. Legal representation of the
MAC vests in the registrar.

The MAC may draw up panels of arbitrators for
both domestic and international commercial
arbitration.

International Commercial Arbitration

Part V of the Arbitration Act deals with
international commercial arbitration. It incorporates
into Maltese Law, the UNCITRAL Model Law on
International Commercial Arbitration. The parties to
an international commercial arbitration may choose
to exclude the operation of the Model Law, and
apply their own rules or the Arbitration Act's
provisions on domestic arbitration. Indeed, if they
do choose to apply the said provisions, there is no
obligation to register the award with the MAC. The
setting aside of an award delivered under Part V is
determined by the provisions of the Model Law, as
are the grounds for refusing recognition or
enforcement. In this respect, the Arbitration Act
appoints the Court of Appeal as the competent
Court to which a party applies for the recognition
and enforcement of such an award.

The Arbitration Act, in its Second Schedule,
incorporates, into Maltese Law, the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, the 1923 Geneva Protocol
on Arbitration Clauses and the 1927 Geneva
Convention on the Execution of Foreign Arbitral
Awards. The Third Schedule to the Arbitration Act
incorporates the 1965 Washington Convention on
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the Settlement of Investment Disputes between
States and Nationals of other States. The
Arbitration Act provides that ICSID awards shall be
recognized and enforced by the Courts of Malta as
if such awards were final judgments under the laws
of Malta. The Malta Arbitration Centre is designated
as the competent authority to receive certified
copies of the award when a party seeks recognition
or enforcement in Malta.

Mediation

The government body responsible for mediation in
Malta is the Malta Mediation Centre (the “MMC”),
which was established under the Mediation Act
(Chapter 474 of the Laws of Malta, the "Mediation
Act”).

The MMC provides a forum in which parties to a
dispute may refer, or be referred, to resolve their
dispute with the assistance of a mediator.
Mediation is admissible in disputes involving civil,
family, social, commercial and industrial measures.
Mediation should be a voluntary process in the
sense that the parties are themselves in charge of
the process and may organise it as they wish and
terminate it at any time. However in terms of
Article 173 of the Code of Organization and Civil
Procedure (Chapter 12 of the Laws of Malta),
parties to any proceedings may jointly request the
court to stay proceedings while the parties attempt
to settle their dispute by mediation or the Court
may, at its own initiative, stay the proceedings for
the duration of the process and direct the parties to
try and settle the dispute by mediation.

It is to be noted that mediation in family cases is
mandatory, notably in cases dealing with personal
separation, access to children, the care and custody
of children and maintenance for children and/or
spouses. In family mediation, the parties can either
freely choose a mediator (from the accredited list)
and thus bear their own costs for choosing a
mediator, or the Court Registrar may appoint one
of the mediators, on a rota basis, from a list
forwarded by the MMC. In the latter case the cost is
borne by the courts.

In order to maintain flexibility of the mediation
process and the autonomy of the parties the
Mediators are subject to a Code of conduct which
ensures that the mediation is conducted in an
effective, impartial and competent way. However
where a mediator deems that there is a conflict of
interest giving rise to the slightest reasonable
doubt as to the integrity of the process, the
mediator shall decline to proceed regardless of the
consent of the parties to the contrary.

Directive 2008/52/EC was transposed into Maltese
Law by virtue of the Mediation Act which provides
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that it must be possible to request that the
content of a written agreement resulting from
mediation be made enforceable subject to the
provisions of the Code of Organization and Civil
Procedure (Chapter 16 of the Laws of Malta). The
content of the agreement may be made
enforceable by a court or other competent
authority in a judgement or decision or in an
authentic instrument in accordance with the law of
the Member State where the request is made.

The function of the MMC is to promote and
conduct domestic and international mediation as a
means of settling disputes. The Board of Governors
of the MMC, which is similar to the Board of
Governors described in the arbitration section
above, is responsible for the policy and general
administration of the affairs and business of the
MMC. The Board shall consist of not less than three
and not more than five members and it shall consist
of a chairman, a deputy chairman and members
who have the knowledge and experience in dispute
resolution, commercial matters or who are qualified
to perform the duties of a member. Members of the
Board hold office for a period of four years with the
possibility of removal from office for any reason
laid out in the Mediation Act such as if the member
is legally incapacitated.

Legal representation of the MMC is vested in the
registrar, who is the secretary of the Board or any
other person authorised by the Board.

Mediation ends when the mediation parties execute
a written agreement that fully resolves the dispute
or when the mediator provides the mediation
parties with a writing signed by the mediator
stating that the mediation has terminated or if the
parties elect not to continue with the mediation
process. Records and all documentation relating to
the mediation process must be retained by the
mediator for a minimum of two years.

Malta sees the promotion of alternative dispute
resolution as an invaluable tool for the proper
functioning of effective dispute settlement,
successful resolution processes and their
development. However, notwithstanding the
increasing awareness by corporate lawyers of
principles of arbitration and mediation in drafting
their dispute resolution clauses and the
institutionalisation of certain mechanisms in a
number of jurisdictions, there is no widespread
agreement as to the shape which regulation of this
field should take.
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4.3 Admiralty And Ship Arrest In
Malta

Malta’s strategic location in the centre of the
Mediterranean Sea makes it easily accessible from
most European, Middle Eastern and North African
ports, resulting in an abundant influx of maritime
and aviation traffic.

Malta is a creditor friendly jurisdiction, well versed
in maritime and aviation law matters. The
mortgagee is offered a high level of protection,
since mortgages are considered to be “executive
titles” under Maltese law and are directly
enforceable over the assets they secure.

Court proceedings are cost and time effective and
creditors’ rights in this respect are recognised and
given priority.

4.3.1 Historical Context

The law on ship arrest in Malta was, until 2006,
governed by outdated and unclear rules and the
Maltese admiralty jurisdiction was still being
regulated by the preceding Acts which can be
traced back to the mid-19th century position in
England. These provided very limited heads of
jurisdiction ”in rem” on the basis of which a ship
could be arrested and, in particular, did not
regulate the substance of the action in rem.
Problems arose in relatively more recent cases
connected with bareboat charterers, for which no
provision had been made. Furthermore, there was
no right of sister ship or of associated ship arrest,
nor any provisions for Court approved private sale
of ships.

All this changed with the statutory amendments
introduced in 2006, as further amended in 2008, in
an effort to reduce certain anomalies arising from
the old legislation and to reflect current
international practices and economic realities being
faced by the shipping industry. Apart from
extending and streamlining the list of maritime
claims, the intention behind the new approach was
directed towards addressing arrests of bareboat
chartered vessels together with sister ship arrests
which were previously unregulated.

4.3.2 Overview of the Maltese Scenario

Although Malta is not a signatory to the Arrest
Conventions of 1952 and 1999, the list of maritime
claims which can be found under the current
Maltese legislation reflects the lists found under
these two Conventions and also closely adheres to
the British Supreme Court Act of 1981.
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Ships are arrested in Malta by Warrant of Arrest
issued on any one of the grounds listed in Article
742B of the Code of Organisation and Civil
Procedure (COCP) giving rise to the in rem
jurisdiction of the Maltese Courts. There are 25
maritime claims under section 742B of the COCP
which include claims to possession/ ownership of a
vessel, hypothecary/mortgage claims, claims for
damage, loss of life, salvage, pilotage, crew wages
and registry fees amongst others.

4.3.3 Advantages of Arresting a Vessel in
Malta

Maltese waters witness heavy maritime traffic
throughout the year and this is one of the
reasons why Malta is regarded as an
attractive jurisdiction for arresting vessels
within its 12 nautical mile territorial seas and
internal waters.

The Maltese jurisdiction is a very efficient
legal centre.

The arrest process in Malta is a fairly
straightforward affair, provided that the
client approaches the lawyer in a timely
manner and supplies the required information
and documentation upon request.

4.3.4 Methods of Arrest (/nrem - In
personam)

Maltese law provides both for the arrest of the
vessel “in rem”, that is against the vessel for any of
the 25 reasons listed under article 742B of the
COCP, as well as “in personam”, meaning that the
vessel is arrested not because of a claim
‘personally’ addressed against it, but it is arrested
because of a claim addressed against the vessel’s
owner. This latter option can only be exercised
where the Maltese Courts or a court of any other
EU member state would have jurisdiction to deal
with the matter at hand in accordance with Article
31 of Council Regulation (EC) No. 44/2001.

Ships may also be arrested in Malta in security of
arbitration proceedings commenced against the
shipowner. Lastly, ships may also be arrested in
Malta pursuant to the provisions of Article 31 of
Council Regulation (EC) No. 44/2001, dealing with
provisional, including protective, measures, in cases
where the Courts of another Member State have
jurisdiction as to the substance of the matter.

In every case the court will issue a precautionary
warrant of arrest against any vessel whose length
exceeds ten metres, impeding it from leaving
Maltese territorial waters.

The warrant is executed when notice is served on
the executive officer of the authority who has the
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sea vessel in its hands or under its power or control
and a copy of the warrant of arrest is also served
on the person whose ship or vessel is arrested, the
master or other person in charge of such ship or
vessel, or the agent of such ship or vessel.
Furthermore, the authority which has in its
hands or under its control the sea going vessel
against which such warrant of arrest has been
issued shall take all necessary measures to display
the court order for the general attention of third
parties.

4.3.5 Procedure

The claim against the vessel needs to exceed

7,000 and has to be a valid one, since any claimant
who maliciously arrests a vessel shall be held liable
and exposed to penalties in accordance with the
law.

It is useful if the claimant has an indication of the
vessel’s itinerary and approaches the lawyer some
time in advance (preferably when the vessel is
heading towards Malta) in order for the lawyer to
be able to make the necessary preparations for the
arrest.

The claimant is usually requested to provide
sufficient background relating to the facts of the
case in order to establish whether there is a valid
cause of action against the vessel, which could be
substantiated by relevant documentation, such as
unpaid invoices or similar documentary evidence.
However, such documentation is not strictly
required at this stage, since the warrant of arrest is
used for precautionary measures.

Moreover, the client will need to provide an
executed Power of Attorney. A scanned copy of
this followed by the original usually suffices. Once
this has been furnished, the arrest process can be
finalised within 24 hours.

The owner of the arrested vessel has the right to
request the Court to order that the claimant
provides a counter-security to be deposited in
Court in relation to the arrest. Since it is a means of
safeguarding the owner’s rights, such a request is
usually accepted by Maltese Courts.

The claimant who successfully arrests a vessel has
20 days from the date of the issuance of the
warrant to bring an action before a Court.

4.3.6 Sister Ship and Associated Ship
Arrest

Maltese law also caters for sister ship arrests. In
fact, in the maritime claims listed in Article 742B(d)
- (y) of the COCP, an action in rem may be brought
against:
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that ship, where the person who would be
liable on the claim for an action in personam
(the “Relevant Person”) was, when the cause
of action arose, an owner or charterer of, or
in possession or in control of, the ship if at
the time when the action in brought the
Relevant Person is either an owner or
beneficial owner of that ship or the bareboat
charterer of it, and/or

any other ship of which, at the time when the
action is brought, the Relevant Person is the
owner or beneficial owner as respects all
shares in it.

In these cases, thus, sister ship and associated ship
arrest is possible.

4.3.7 Releasing a Ship from Arrest

The procedure requires an application requesting
the Court to release the ship from arrest which may
be done by the person arresting the vessel or by
the shipowner. A reason has to be given for
liberating the vessel from arrest, such as payment
of the claim, the deposit of the claim amount at the
Court registry, or the setting up of sufficient
security.

4.4 Judicial Sales By Auction

Malta has since time immemorial been an excellent
jurisdiction to have vessels that are arrested in
Maltese waters sold by public auction under court
supervision as a means of enforcement by creditors
of their executive titles.

The reputation that Malta enjoys in the sector has
come about following the efficient manner of the
Court Administration, the auctioneer and all
involved parties in managing judicial sales by
auction, and the relatively low costs to complete
the procedure.

Typically, ships are sold within a few months from
their arrest and related costs are normally hovering
around 2% of the price that the vessel fetches in
the judicial auction. GANADO Advocates has over
the last 50 years or so been closely involved in
many of the judicial sales of vessels carried out by
the order of the Maltese courts.

Judicial sales by auction are held in public and any
person may offer bids for the purchase of the
vessel. The bids offered by participants are not
sealed bids. The vessel is then sold to the highest
bidder, free from encumbrances. There is no
reserve price. The price is then either deposited in
court or if the bid is offered animo compensandi, by
a creditor of the ship, it is set off against the
relative debt. The time-proven procedure works
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well, is fair and transparent and is typically
concluded within a few months, with the ship then
leaving Malta in the hands of her new owners.

Apart from Malta’s strategic geographical position
in the centre of the Mediterranean, Malta also offers
ship repair facilities which very often come in handy
in cases of distressed ships, especially for buyers
who do not want to cross oceans and incur
additional expense to have the acquired vessel
returned to “ship-shape” condition.

4.5 Court Approved Private Sales
Of Ships, Vessels And Aircraft In
Malta

This is a relatively recent addition to the Code of
Civil Procedure which has been gaining momentum
and interest since its inception in 2006.

It is @ mechanism that combines the best elements
of the private sale and the traditional judicial sale
by auction. The Court is directly involved in
approving a privately prearranged sale between the
enforcing creditor having an executive title
(mortgage) and the prospective buyer while the
vessel is within Malta’s jurisdiction.

The creditor retains full control of the Court
proceedings and can see them concluded within a
short time-frame.

The buyer is also protected as the vessel or aircraft
are acquired free and unencumbered. Any
unsatisfied claims against the secured asset after
the conclusion of the sale can only be enforced
against the proceeds.

Proceedings are swift and expedient, since the
application is appointed for hearing within ten days
of its filing and Court intervention is minimal.

The enforcing creditor may request the Court
authorisation enabling the creditor to acquire the
secured asset itself in set off of its debt over the
said asset.

Mortgages burdening aircraft or vessels that are
not registered in Malta may be enforced as long as
the asset is within the jurisdiction of the Maltese
Courts.

451 Procedure

The mortgagee with an executive title must
file an application in Court requesting
approval of the sale in favour of an identified
buyer for a determined price.
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The application must be accompanied by
appraisals from two independent reputable
valuers, ensuring that the price reflects the
true market value of the asset. This is aimed
at protecting the interests of all the
interested parties.

The enforcing creditor needs to inform all
interested parties about the Court
proceedings in order for them to be given
the opportunity to object to the sale if they
have a valid reason to do so.

The applicant must produce evidence that
the private sale is in the interest of all known
creditors and that price offered by the buyer
is reasonable.

The enforcing creditor enters into a
memorandum of agreement with the
prospective buyer for the sale of the asset.

If the Court approves of the conditions of the
sale, it goes on to nominate a person to
execute the bill of sale on behalf of the asset-
owner in order to transfer the vessel or
aircraft, as the case may be, in accordance
with the terms and conditions approved by
the Court.

The Court appointed person deposits the
proceeds of the sale in Court to enable any
creditor who has a right over the vessel or
aircraft to advance that claim against such
proceeds and not against the asset.

4.5.2 Advantages of the mechanism over
the more traditional private sale and
judicial sale by auction

It offers a free and unencumbered title to the
buyer unlike private sales, where registered
mortgages, certain debts and encumbrances
remain attached and follow the asset until
discharged, repaid in full or time-barred.

It ensures that the price the asset realised is
close to the market value, which is not always
possible in the judicial sale by auction, since
the asset is ultimately purchased by the
highest bidder.

It is a faster mechanism than the judicial sale
by auction.

There is less Court involvement than under the
judicial sale, in which the Court oversees every step
of the process until the sale by auction is
completed.
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CHAPTER 5:

ENVIRONMENTAL POLICY

Up to April 2016, the main source of environmental
law in Malta was the Environment and
Development Planning Act, Chapter 504 of the
Laws of Malta (EDPA’) making it the duty of the
Government of Malta and every person to protect
the environment (Article 3, EDPA). Article 6 of the
EDPA established the Malta Environment and
Planning Authority (MEPA”). MEPA was, at the
time, the authority responsible for spatial planning
and environmental protection.

In 2016, new law was enacted that effectively
replaced the EDPA. Three (3) Acts of Parliament
have been passed, namely:

The Development Planning Act, 2016 (‘New
Planning Act)(Chapter 552 of the Laws of
Malta);

The Environment Protection Act, 2016 (“New
Environment Protection Act”) (Chapter 549
of the Laws of Malta); and

The Environment and Planning Review
Tribunal Act, 2016 (“New Review Tribunal
Act”) (Chapter 551 of the Laws of Malta).

Insofar as environmental law is concerned, the new
law did not bring major changes to the applicable
substantive law that continues to be regulated by
the various subsidiary regulations that were
previously promulgated under the EDPA.
Essentially, the new law provides for a ‘demerger’
of MEPA such that the ‘planning regime’ is now
administered by a new Planning Authority (the
“PA”) with responsibility for building and sanitary
matters, while environmental protection is now

assigned to a newly established autonomous entity,

namely, the Environment and Resources Authority
(the "ERA”). Consequently the New Planning Act is
concerned solely with land use while the New
Environment Protection Act deals primarily with
the management of the environment and natural
resources.

Furthermore, following Malta’s accession to the EU
in 2004, Malta has transposed EU environmental
legislation within the Maltese legal framework.

approved by Parliament in July 2015 and which is
the official recognised document which addresses
the spatial issues for the Maltese Islands in the
coming years and is based on an integrated
planning system regulating the sustainable use and
management of land and sea resources.

This marks a shift in the way strategic planning is
carried out in the Maltese Islands from traditional
land use planning to a more holistic spatial planning
approach. The Plan provides a strategic spatial
policy framework for both the environment and
development up to 2020, complementing the
Government’s social, economic and environmental
objectives direction for the same period.

The basic objective of environmental and planning
law in Malta is that of optimising the physical use
and development of land which respects the
environment whilst ensuring that the basic social
needs of the community are, as far as is practical,
satisfied.

5.1 Agencies Administering and
Enforcing Environmental Law

The responsibilities previously undertaken by MEPA
were as from 4 April 2016 assumed by two distinct
authorities, namely the PA and the ERA, both
functioning independently from each other.

The New Review Tribunal Act also provides for the
setting up of an Environment and Planning Review
Tribunal with a mandate to hear and determine
appeals from decisions taken by either of the two
authorities. Other entities that have emerged as a
result of the recent demerger of MEPA are the
Regulator for Energy and Water Services (the
“"REWS”) which partially took over the functions of
the Malta Resources Authority (the "MRA”) and the
Energy and Water Agency, which is a Government
Agency established via Legal Notice 340/2016
within the Ministry for Energy and Water
Management. The Energy and Water Agency is
tasked with formulating and implementing
Government’s national policies in the energy and
water sectors, aimed at ensuring security,
sustainability and affordability of energy and water
in Malta.
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The planning and environmental duties of the
Government of Malta previously provided for in the
EDPA have been generally mirrored in the new
legislation. Like the EDPA, the New Environment
Protection Act states that it is the duty of everyone
together with the Government to protect the
environment and to assist in the taking of
preventive and remedial measures to protect the
environment and manage natural resources in a
sustainable manner. The New Environment
Protection Act also enshrines the principle that it is
the Government’s duty to protect the environment
for the benefit of present and future generations.

The ERA is a statutory authority, independent of
the Government. It is active in matters concerning
the protection of the environment and as such has
the leading role in this field. Invariably, enforcement
of environmental law is principally carried out by
the ERA through the hand of its enforcement
officers. The stated mission of the ERA is "to
safeguard the environment for a sustainable quality
of life”. Various aspects of environmental law
enforcement, however, fall (occasionally, jointly
with the ERA) within the portfolio of other State
entities, such as the Authority for Transport in
Malta, the Executive Police and the local wardens.

The Malta Resources Authority is a public corporate
body set up in 2000 through the Malta Resources
Act (Chapter 423 of the Laws of Malta), this
authority was entrusted with the functions to to
regulate water, energy and mineral resources, to
promote energy efficiency and renewable energy,
and with responsibilities in oil exploration and
climate change. The Regulator for Energy and
Water Services Act (Chapter 545 of the Laws of
Malta) changed the Malta Resources Authority’s
responsibilities mainly to registration and metering
of boreholes, mineral resource regulation and
climate change reporting and operation of the
emission trading scheme.

The Malta Competition and Consumer Affairs
Authority Act (Chapter 510 of the Laws of Malta) is
also relevant as it is the basis on which, inter alia,
registration, evaluation, authorisation and
restriction of chemicals (on the basis of the REACH
Regulation EC 1907/2006) and pesticide control (in
terms of the Pesticides Act (Chapter 430 of the
Laws of Malta)) is administered in Malta through
the Technical Regulations Division of the Malta
Competition and Consumer Affairs Authority
("MCCAA™). Other relevant bodies within the
context of Maltese environmental law and policy
include the Ministry for Sustainable Development,
the Environment and Climate Change (“the
Ministry”), which is responsible for, inter alia,
sustainable development, climate change policy,
environmental policy, waste management strategy,

Guide to Doing Business in Malta

national parks, afforestation and the countryside,
rural development, agriculture and horticulture,
fisheries and acqua culture, amongst other things.

The Authority for Transport in Malta seeks to
promote and develop the transport sector in Malta
by means of proper regulation and by the
promotion and development of related services,
businesses and other interests both locally and
internationally. The Authority for Transport in Malta
Act (Chapter 499 of the Laws of Malta), which
came into force on 1 January 2010, divides the
Authority into various “directorates”. The Ports and
Yachting Directorate is responsible inter alia for the
prevention and control of marine pollution.

There are other bodies with specific tasks such as
the Parks, Afforestation and Rural Conservation
Department ("PARK™). It is responsible for
afforestation and the management of various
afforestation and recreational sites in Malta. The
Department runs the 34U Campaign (tree adoption
scheme), educational programmes and organises
tree planting activities for the promotion of public
awareness on the importance of indigenous trees
and flora.

The Strategic Environmental Assessment (“SEA™)
Focal Point oversees the implementation of the
new Strategic Environmental Assessment
Regulations (Subsidiary Legislation 549.61), which
implement the EU Directive 2001/42/EC of the
European Parliament and of the Council on the
Assessment of the Effects of certain Plans and
Programmes on the Environment. The purpose of
these regulations is to keep all interested parties up
to date with the progress registered on plans and
programmes which have been referred to the SEA
Focal Point and for which a decision as to whether
a SEA is required or not has been taken.

WasteServe Malta Ltd is responsible for providing
waste management infrastructure, which it
administers at a national level.

5.2 Approach Towards
Enforcement of Environmental
Law

Within the last decade, Malta has seen a notable
increase in enforcement. In recent years, progress
has been achieved and enforcement has indeed
been strengthened. The authorities and the ministry
responsible for environment frequently organise
campaigns intended to disseminate information
that demonstrates the benefits of environmental
protection and serves to sensitise the population to
various environmental issues.
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The general rule is that a person who carries out an
activity, of whatever nature, for which a licence is
required or acts in breach of any condition
attached to such a licence, will be guilty of a
criminal offence.

In some cases, sanctions can be light (such as
warnings to the operators) but in other cases,
sanctions can be substantial (such as the
imposition of hefty fines). In those cases where the
environmental wrongdoing amounts to a criminal
offence, imprisonment or revocation of licences or
permits (or both) are envisaged in the law.

The ERA, as the primary environmental authority,
enjoys enforcement powers against offenders -
officers from the ERA are empowered to enter
upon any land and inspect, survey or verify whether
illegal activity is taking or has taken place. The ERA
may request the assistance of the police force, any
local council, any department of the Government or
any agency of the Government.

5.3 Provision of Environment-
Related Information to Interested
Persons

On the 23 April 2002, Malta ratified the UNECE
Aarhus Convention on access to information, public
participation in decision-making and access to
justice in environmental matters. Following
accession to the EU, Malta transposed Directive
2003/4/EC of the European Parliament and the
Council on public access to environmental
information via the Freedom of Access to
Information on the Environment Regulations
(Subsidiary Legislation 549.39) (the “Information
Regulations”). The Information Regulations grant
the right of access to environmental information
held by or for public authorities. Moreover, the
Information Regulations also ensure that
environmental information is progressively made
available and disseminated to the public in order to
achieve the widest possible systematic availability
and dissemination.

The authorities may refuse to provide the
requested environmental information if the request
is: unreasonable; too general; concerns internal
communications or concerns material in the course
of completion; or unfinished documents or data.
The authorities may also refuse to provide
environmental information if disclosure of the
information would adversely affect confidentiality;
international relations, public security or national
defence; the course of justice; or intellectual
property rights.
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The authorities may also refuse to provide
environmental information if disclosure thereof
would adversely affect the interests or protection
of any person who supplied the information
requested on a voluntary basis without being
under, or capable of being put under, a legal
obligation to do so, unless that person has
consented to the release of the information
concerned; or to protect the environment to which
such information relates, such as the location of
rare species.

As part of its commitment towards regular
publication of environmental information in a form
that is easily accessible and user-friendly, MEPA
(ERA’s predecessor) published regular ‘state of the
environment’ reports (which are also available
online), fulfilling its obligation under Maltese law
requiring it to publish a ‘state of the environment’
report every four years. ERA will continue in
MEPA’s footsteps.

Interestingly, legislation is now moving away from
the right to obtain information towards the right to
be informed. Recent legislation imposes an
obligation on the environmental authorities to
ensure that the public is given early and effective
opportunities to participate in the preparation and
modification or review of certain plans or
programmes that have environmental
repercussions.

5.4 The Acquisition and Transfer
of Environmental Permits

The ERA regulates the environmental impact of
enterprises through two key mechanisms. Smaller
scale activities are regulated through a set of
General Binding Rules (“GBRs”) which apply to all
enterprises within a common group (e.g. Hotels and
Restaurant Group). Larger scale activities are
regulated through an Environmental Permit issued
on an individual basis by the ERA. Certain
enterprises of limited environmental significance
(e.g. insurance companies) are exempt from control
through a GBR or permit.

Whereas environmental permits are intended to
regulate generally medium to large scale
enterprises or smaller enterprises with significant
environmental risk, GBRs are intended to regulate
small and micro-scale enterprises through a
standard set of environmental conditions related to
waste management, emissions to atmosphere,
effluent discharges and storage of materials and
chemicals.

There are various instances where certain
legislation provides for specific permits. For
example, industrial activities and installations of a
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certain entity or impact would require a permit
from PA in line with the Industrial Emissions
(Integrated Pollution Prevention and Control)
Regulations (Subsidiary Legislation 549.77).

Management of waste, particularly hazardous
waste, will also require a specific permit as required
by the Waste Regulations (Subsidiary Legislation
549.63). Discharge of trade effluent into the public
sewage system will likewise require a licence in
accordance with the Sewage Discharge Control
Regulations (Subsidiary Legislation 545.08.).
Environmental permits are also required for volatile
organic compounds as may be required by the
Industrial Emissions (Limitation of Emissions of
Volatile Organic Compounds) Regulations
(Subsidiary Legislation 549.79). Permits are
required in case of discharges into or extracting of
the groundwater. When granting licences, the
governmental authorities may impose conditions
and must give reasons if a request for a licence is
refused or if particular conditions are imposed. In
addition to the above, producers of certain waste
streams have certain responsibilities in line with EU
Law.

Malta is a party to the “Convention on International
Trade on Endangered Species of Wild Flora and
Fauna” (“CITES”), and regulates international
exports and imports of specimens of species of live
and dead animals and plants and their parts and
derivatives. This is based on a system of permits
and certificates that can be issued if the
requirements needed are met.

Land and property development, including change
of use, likewise requires development permission
from PA.

As a general rule, in cases of land and property
development, permits or licences attach to the
particular development being licensed and may, in
most cases, be transferred from one person to
another provided that the licensed development
remains the same. However, there are a substantial
number of exceptions to this general rule.

5.5 Right of Appeal from Refusal
to Grant Environmental Permit or
from Conditions Included in
Permit

Generally, appeals from such decisions are
permitted. For example, in the case of
development permits concerning land or property,
if an applicant considers that the conditions
imposed upon development permission, or the
refusal of such permission, are unreasonable, he
may appeal with the Environment and Planning
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Review Tribunal. A further and final appeal,
restricted to points of law, may be lodged with the
Court of Appeal. Appeals from refusals of (or from
the imposition of conditions on) environment
protection-related or other such permits emulate,
more often than not, the same structure as for
development permit appeals.

5.6 Environmental Audits or
Environmental Impact
Assessments for Particularly
Polluting Industries and other
Installations/Projects

Certain developments, because of their nature,
extent and location or on account of other
environmental considerations, will require an
Environmental Impact Assessment (“EIA”) before a
decision on development permission is taken.
Projects that may qualify for an EIA include
infrastructure projects, land use and built
development projects, development on the coast,
extractive industry, livestock, energy industry,
industrial developments and operations. The
categories of projects that require an EIA are
outlined in the Environmental Impact Assessment
Regulations (Subsidiary Legislation 549.46).

The EIA is a systematic process that identifies,
assesses and predicts the likely significant
environmental impacts of a proposed development
or action. It is a tool to achieve environmentally
sound and sustainable development proposals and
activities and can be utilized as a decision-making
tool highlighting the likely significant effects of
certain proposals on the environment.

Since 30 December 2005, a further level of
assessment has been introduced. Governmental
plans and programmes that are “likely to have a
significant effect on the environment” are subject
to a “strategic environmental assessment” (“SEA”
as defined above).

The Strategic Environmental Assessment
Regulations (Subsidiary Legislation 549.61), provide
for the protection of, primarily, but not exclusively,
the environment. The protection is afforded at
planning stage. These regulations strive to promote
the integration of environment and health
considerations into the preparation of plans and
programmes, with a view to promoting sustainable
development by ensuring that a strategic
environmental assessment is carried out on plans
and programmes which are likely to have a
significant effect on the environment. The SEA
Focal Point within the Ministry for Sustainable
Development, the Environment and Climate
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Change was specifically set up to carry out such a
task.

5.7 Emissions Trading and Climate
Change

Following Malta’s accession to the EU in May 2004,
Malta implemented the EU environmental acquis
that directly or indirectly led to the reduction of
greenhouse gases. The main legislation and
decisions on reduction of emission include:

Subsidiary Legislation 423.50, the European
Union Greenhouse Gas Emissions Trading
Scheme for Stationary Installations
Regulations. This subsidiary legislation
transposes the cornerstone of the EU’s
ambition to reduce greenhouse gas
emissions namely the ‘cap-and-trade’
approach which gives companies the
flexibility they need to cut their emissions in
the most cost-effective way. Land based
installations that fall within the scope of this
legislation are subject to permitting;

In addition to the EU emissions trading
scheme, Malta is also subject to a quantified
emissions limitation target of non-ETS
emissions. The Maltese 2020 target is a
limitation to emission growth of +5% when
compared to 2005;

The Promotion of Energy from Renewable
Sources Regulations (Subsidiary Legislation
54511 implement Directive 2009/28/EC of
the European Parliament and of the Council
of 23 April 2009 on the Promotion of the
Use of Energy from Renewable Sources
amending and subsequently repealing
Directives 2001/77/EC and 2003/30/EC,
and seek to promote the use of renewable
energy by setting a 10% target by 2020 for
the share of energy from renewable sources
and a separate target of 10% renewable
energy penetration in road transport by
2020.

Malta was instrumental in launching and piloting
the concept of climate change through various
international fora. Particularly, on the 22 August
1988, Malta requested the inclusion of an item
entitled ‘Declaration Proclaiming Climate as part of
the Common Heritage of Mankind’, in the
provisional agenda of the 43rd session of the
United Nations (“UN”) General Assembly, urging
the protection of global climate for present and
future generations of mankind.

On 21 September 1988, the General Committee of
the General Assembly included an item entitled
‘Conservation of Climate as part of the Common
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Heritage of Mankind’ and allocated the item for
consideration in the Second Committee. On 24
October 1988, Malta formally introduced the item at
a meeting of the Plenary Session of the UN General
Assembly. During the session, Malta’s policy was
explained in the sense that there should be global
recognition of the fundamental right of every
human being to enjoy the climate in a state that
best sustains life. Malta then presented a concrete
proposal in the form of a draft resolution that was
submitted for consideration in the Second
Committee. Resolution 43/53 was unanimously
adopted in the plenary meeting of the General
Assembly on 6 December 1988.

This resolution paved the way for a series of events
that led to the formulation of the United Nations
Framework Convention on Climate Change
("UNFCCC”). On 9 May 1992, the world’s
governments adopted the UNFCCC at the Earth
Summit in Rio de Janeiro. Malta ratified UNFCCC in
March 1994 as a non-annex | state and, on 11
November 2001, went on to ratify the 1997
landmark Protocol to the UNFCCC (the Kyoto
Protocol). The UNFCCC and its protocol reflect
Malta’s policy on climate change. Malta also ratified
the second commitment period to the Kyoto
Protocol and on 2 October 2016 Malta ratified the
Paris Agreement.

Domestically, Malta continued developing its policy
on climate change with its submission in April 2014
of the third, fourth, fifth and sixth Communication
to the UNFCCC. The action plan puts forward
various measures that ought to be adopted in
support of greenhouse gas mitigation and,
furthermore, embraces measures that must be
taken to allow the Maltese islands to adapt to
climate change.

In June 2008, the Climate Change Committee was
set up by the Government to address climate
change, tap into sources of alternative energy and
ensure that Malta’s national obligations to reduce
carbon dioxide emissions are adhered to in order to
attain emission targets as agreed between Malta
and the EU. In September 2009, the Government
of Malta issued a Report entitled ‘National Strategy
for Policy and Abatement measures relating to the
reduction of Greenhouse Gas Emissions’,
consolidating the work carried out by the Climate
Change Committee. This strategy seeks to
articulate the action to be adopted by Malta in the
years to come. Malta is obliged to reduce CO2
emissions by 10% and ensure that at least 10% of
energy is generated from alternative sources by
2020.

The National Climate Change Adaptation Strategy
(the “Strategy”) was published and adopted by the
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Government of Malta in 2012. It aims to build upon
the National Strategy for Policy and Abatement
Measures Relating to the Reduction of Greenhouse
Gas Emissions of 2009 in terms of governance and
policy infrastructure. The Strategy seeks to identify
recommendations in various sectors which are
vulnerable to climate change whilst addressing
financial impacts and sustainability issues. The
Strategy identifies the principal strategic climate
impacts likely to affect Malta and highlights specific
issues for improvements.

Malta has adopted the Climate Action Act (Chapter
543 of the Laws of Malta) (the “Act”) which aims to
streamline Malta’s commitments on climate change
on both main fronts of climate action, namely
mitigation and adaption in a legally binding way.
This Act aims to instill ownership across the board
to fine tune effective climate action and
governance. Specifically, on adaptation, the Act
dictates the process to conduct periodic reviews
on this adaptation. It also foresees the inclusion of
information on climate change’s actual and
projected impacts.

5.8 Recycling of Rigs

Malta, a major player in the shipping industry,
continues to augment and to strengthen its
maritime services. Over the past years, Malta has
seen a noticeable increase in rigs anchoring in
Maltese waters. Rig operators exploit the
geographical location of the Maltese Islands at the
centre of the Mediterranean as a base for the
transboundary movement of rigs which, being
intended for breakage and disposal, transmute into
‘hazardous waste’, utilizing the Islands’ well
established, industry-savvy service providers. The
rigs are shipped to Malta to be cold stacked and,
unless the rigs are subsequently deployed or sold,
they are shipped as ‘waste’ for recycling. If the rigs
are intended for disposal, both Malta and the EU
are parties to the major international convention on
transboundary movement of waste and this
ensures that the rigs are disposed of and/or
recycled in an environmentally responsible manner.

Owing to Malta’s position in the Mediterranean,
Malta’s ratification of all the important
environmental conventions and the efficient
administration in place locally, the country has seen
an increasing interest from industry stakeholders to
act as an intermediary in the recycling process of
rigs. Entrepreneurs seeking to use Malta for this
purpose can therefore rely on Malta’s experience
and well established procedure on the
transboundary movement of hazardous waste and
the recycling thereof. GANADO Advocates has
been at the forefront of this significant
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development in this dynamic and ever-changing
sector.
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CHAPTER 6:

INTELLECTUAL PROPERTY

The exponential growth in the field of intellectual
property has been remarkable, with companies
becoming increasingly aware of the value of their
Intellectual Property Rights. Our Firm has been at
the forefront of this dynamic sector and continues
to expand its practice and develop expertise to
assist both local and international clients with their
intellectual property needs, be it by registering
intellectual property rights, protecting these rights
through non-disclosure and confidentiality
agreements, enforcing them through litigation and
ADR procedures, and regulating the licensing and
monetisation of these rights through appropriate
agreements and procedures.

Malta’s membership in the EU means that it is
compliant with European standards of protection
and complies with international treaties and
harmonisation measures to ensure that it offers the
most advantageous position to prospective
Intellectual Property Rights holders.

Intellectual Property Rights are at the heart of
today’s knowledge-based economy which has
given rise to a number of growing industries,
including media and ICT. The provision of
communication services as well as online services
have revolutionised business models and in many
cases, technology has outpaced legal
developments. Our team is committed to keeping
abreast of new developments and has been
involved in a number of legislative initiatives to
ensure that Malta remains on the cutting-edge of
these constantly evolving legal fields.

Our Firm has also spearheaded an initiative to
ensure that Malta offers the best possible solutions
to players in the Intellectual Property space. This is
currently being reviewed by a steering committee
tasked with implementing those proposals and
recommendations that are deemed to increase the
jurisdiction’s attractiveness. These
recommendations focus on ensuring that Malta
offers a robust system of protection for Intellectual
Property Rights but also allows for the exploitation
and commercialisation of these rights at various
levels and to the fullest extent possible. This could
potentially tap into previously unexplored avenues
of finance for businesses as the value of Intellectual
Property Rights is recognised and utilised to spur
growth and investment.

6.1 Trademarks

6.1.1 National Trademark Registration

Our Firm is active in the registration
of trademarks in the national
trademark register as well as the
registration of trademarks in the
European Union trademark register
(“EUTMs”).

The enactment of the Trademarks Act (Chapter 416
of the Laws of Malta, the “Trademarks Act”) and its
promulgation on the Ist January 2001 satisfied a
long-awaited need for a radical overhaul of the
trademark law and practice in Malta. The
Trademarks Act harmonised domestic trademark
law with the Trade Mark Directive (Directive
89/104/EEC to approximate the laws of the
Member States relating to trade marks) and
achieved conformity with EU trademark norms. The
Trademarks Act is also compliant with the
Agreement on Trade Related Aspects of
Intellectual Property Rights (“TRIPS”).

The promulgation of Council Regulation (EC) no
207/2009 on the EU trade mark has harmonised
trademark protection throughout EU Member
States. It is now possible for trademark protection
to be obtained throughout the European Union.

Trademarks may be registered in the Malta national
register of trademarks in respect of goods or
classes of goods and also services. The Trademarks
Act also envisages the registration of collective
marks and guarantee or certification marks. It
defines a “trademark” as “a sign capable of being
represented graphically which is capable of
distinguishing goods or services of one undertaking
from those of other undertakings” and lists (by way
of elucidation only and non-exhaustively) particular
examples of what may constitute a trademark,
namely words, personal names, letters, numerals,
the shape of goods or their packaging, as well as
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the “figurative element” (such as stylistic devices,
labels and logos).

All signs capable of graphic representation and
distinguishing the goods or services of one

undertaking from another are inherently registrable,

unless excluded by the absolute and/or the relative
grounds for refusal listed in the law. The
Trademarks Act simplified the registration process
and effectively created a presumption of
registrability in favour of the applicant.

The following are some (not all) of the absolute
grounds for the Industrial Property Registrations
Directorate (the “IPRD”) refusing to register a mark:

a sign which is devoid of any distinctive
character;

a trademark exclusively consisting of a sign
ordinarily used in trade to designate quality,
purpose, geographical origin, value etc;;

a trademark exclusively consisting of a sign
which has become customary in current
language or bona fide and established trade
practice, namely a generic mark;

a sign consisting exclusively of a shape
resulting from the nature of the goods
themselves or necessary to obtain a technical
result or giving substantial value to goods;

a trademark contrary to public policy or
morality;

the application for registration of the
trademark is made in bad faith; or

the mark will deceive or is likely to deceive
the general public as to the nature, quality or
geographical origin of the goods or services.

Relative grounds of refusal may subsist by virtue of
a trademark’s similarity to a pre-existing registered
mark which is registered for use in relation to
goods and services which are similar. If the pre-
existing trademark is similar but registered for
different classes of goods and services, the
trademark will not be registered if, or to the extent
that, the earlier trademark has a reputation in Malta
and the use of the later mark would take unfair
advantage of the repute of the pre-existing
trademark.

It should be noted that under the Commercial Code
(Chapter 13 of the Laws of Malta), marks used for
commercial and trading purposes are still granted
legal protection. However, in cases where the
ownership of the mark is in dispute, the existence
of proof of registration of a trademark is pivotal.
Opposition proceedings are not possible under
Maltese law. It is only possible to file an application
for the removal of a trademark that has already
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been registered or, in the alternative, request the
issuance of a warrant of prohibitory injunction
against the IPRD to inhibit the registration of a
trademark.

Sounds are registrable insofar as they are capable
of graphic notation. This would include music, and
to the extent that they may be rendered
graphically, also non-musical sounds. Colours and
combinations of colours constitute registrable
trademarks insofar as distinctively reproduced.
Scents, too, are susceptible of registration if
graphic notation is possible. Shapes (or three-
dimensional marks) may also be registered as long
as the shape is non-functional. Clearly, the gradual
development of trademark practice in this area will
determine the actual extent and scope of the wide
latitude granted by the Trademarks Act for
registration.

It is not possible under our law to file a multi-class
application. A separate application for each class is
needed.

6.1.2 Trademark Registration Procedure

The following information and documentation
would be required at the moment of filing the
relative application for registration of (i) a trade
mark within the Malta national register of
trademarks; or (ii) an EUTM; or (iii) a trademark
through the Madrid Protocol with the European
Union Intellectual Property Office (“"EUIPO”) as
office of origin:

a duly executed original power of attorney
duly witnessed where the witness will
confirm the signatory’s identity and signature
and (in the case of a body corporate) the
signatory’s authority to act for and bind the
body corporate with his signature;

full name and address of applicant, i.e. the
proprietor of the mark;

clear representation(s) of the trademark
(word or logo);

the nature of the mark, i.e. if the mark is not a
word or a picture;

the relative International Classification
number or a precise description of the goods
or services in respect of which registration is
sought; the IPRD adopts for trademark
registration purposes the International
Classification of Goods and Services under
the Nice Agreement, as administered by
WIPO;

an indication whether the application is being
made in respect of a trademark, a collective
mark or a certification mark or three-
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dimensional mark (regulations for collective
and certification marks must be filed within 9
months of the application);

if colour is a distinctive feature of the mark to
be claimed, the colour claimed must be
stated (preferably by reference to its
Pantone colour reference number);

if it is intended to disclaim the right to the
exclusive use of the mark or to limit its use,
the disclaimer or limitation must be stated;

if priority under the Paris Convention is to be
claimed in the application, the priority,
country and number should be indicated;

in the case of a device or logo a short
description of the mark; and

in the case of an application through the
Madrid Protocol, the address where the
applicant has a real and effective industrial or
commercial establishment in the territory of
the Contracting Party.

For the purposes of registration of a trade mark in
Malta, if it appears to the IPRD that the
requirements for registration have been met, the
application is accepted as eligible for registration.
The registration is then published and a Certificate
of Registration issued. Trademarks are registered
for a period of 10 years and are renewable for
further 10 year periods. Third parties may apply to
the courts on any of the grounds stipulated in the
law for a declaration of invalidity of a registered
trademark or for its revocation (such as, for non-
use in Malta or misleading the public). The
Trademarks Act has strengthened protective
remedies by clarifying the acts constituting
infringement.

Application fees are payable in advance. The
principal cost items (Governmental fees) at the
time of writing of this publication are:

Registration 116.47
Assignment 58.23
Renewal 93.17

A full list of the applicable fees is listed in the
Schedule of Fees of the Trademarks (Provisions
and Fees) Rules, Subsidiary Legislation 416.01 of the
Laws of Malta.

In the case of EUTM registrations, the applications
are reviewed and processed by EUIPO. It should be
noted that when filing an application with the
EUIPO it is possible for opposition proceedings to
be instituted by any third party. There is an
opposition period of three months following the
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publication of the EUTM, whereby oppositions may
be filed by any interested person.

The EUIPO shall examine the opposition application
and if it finds that the trademark may not be
registered in respect of some or all of the goods or
services for which the EUTM application has been
made, the application shall be refused in respect of
those particular goods or services.

6.1.3 Use of a Registered Trademark

A trademark proprietor would be well advised to
note that a trademark application will contain a
declaration that the trademark is being used by the
applicant, or by another party with his consent, in
relation to the goods or services stated in the
application or there is bona fide intention that it be
so used. Furthermore, under our law, non-use of a
registered trademark may have certain legal
conseguences which could be prejudicial to the
trademark proprietor’s rights. Essentially a
registered trademark not put into commercial use
within 5 years of registration may become the
subject of a revocation request made upon the
action of a third party.

It is possible to claim priority under our law. Malta is
a party to the Paris Convention (though
reservations have been made in respect of several
provisions thereof). The priority period is of 6
months. The proprietor is entitled to register his
trademark under our law in priority to other
applicants, provided that such application is made
within 6 months from the date of the application in
that country. Claiming priority does not involve
additional costs. A priority application is made in
the same manner as an ordinary application, but a
copy of the application issued by the trademark
office of that country (showing the relative
application date and numlber) must be attached to
the Maltese application. In terms of TRIPS and the
Paris Convention, the term of priority is calculated
by the IPRD in the case of trademarks from the
date of filing of an application for registration at the
IPRD. This policy applies in respect of trademarks
which are still due for their first renewal.

As Malta is a member of the EU, trademarks
registered with the EUIPO are now automatically
protected in this jurisdiction.

Moreover, under the EUTM Regulation it is also
possible for a person who has filed an application
for a trademark in Malta to enjoy, for the purpose of
filing an EUTM application for the same trademark
in respect of goods and services which are identical
with that contained in the national application, a
right of priority during a period of six months from
the date of filing of the first application. In order to
file a priority claim, a copy of the document
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certified by the IPRD or an extract from the official
register is sufficient.

6.1.4 Rights Conferred by a Registered
Trademark

A registered trademark is a property right obtained
by the registration of the trademark under the
Trademarks Act. The proprietor of a registered
trademark has the rights and remedies provided by
the Trademarks Act. The primary right conferred by
a registered trademark is that of exclusivity.

This right of exclusive use is infringed if the
trademark is used in Malta without the consent of
the proprietor. The acts constituting an
infringement of a registered trademark under the
Trademarks Act closely mirror the statutory
grounds for refusing a trademark registration
(Section 6.1.1 above). Thus, a trademark proprietor’s
rights are infringed if that proprietor’s trademark is
used in Malta without that proprietor’'s consent
specifically if a person uses in the course of trade:

a sign which is identical with the trademark in
relation to goods or services which are
identical with those for which it is registered;
or

a sign where, because the sign is identical
with the trademark and is used in relation to
goods or services similar to those for which
the trademark is registered, there exists a
likelihood of confusion on the part of the
public, including the likelihood of association,
with the trademark (but mere association by
the public without likelihood of confusion will
not alone be considered as constituting an
infringement); or

a sign where, because the sign is similar with
the trademark and is used in relation to
goods or services similar to those for which
the trademark is registered, there exists a
likelihood of confusion on the part of the
public, including the likelihood of association,
with the trademark (but mere association by
the public without likelihood of confusion will
not alone be considered as constituting an
infringement); or

a sign where, because the sign is similar with
the trademark and is used in relation to
goods or services identical with those for
which the trademark is registered, there
exists a likelihood of confusion on the part of
the public, including the likelihood of
association, with the trademark (but mere
association by the public without likelihood
of confusion will not alone be considered as
constituting an infringement); or

Guide to Doing Business in Malta

a sign which is identical with or similar to the
trademark, and such sign is used in relation
to goods or services which are not similar to
those for which the trademark is registered,
where the trademark has a reputation in
Malta and the use of the sign, being without
due cause, takes unfair advantage of, or is
detrimental to, the distinctive character or
the repute of the trademark.

The trademark proprietor also has the right to
licence rights in the trademark and may register the
licence with the IPRD. The licence granted may be
general or limited, exclusive or non-exclusive in
nature. In the case of an exclusive licensee, their
rights and remedies are the same as those of the
proprietor of the registered trademark and such a
licensee may therefore institute proceedings for
proceedings in the same way as the trademark
proprietor.

The granting of licences as well as assignments and
transfers of trademarks are considered to be
registrable transactions for the purposes of the
Trademark Act, therefore the particulars of these
transactions may be registered. There is no positive
obligation to register such rights in order for them
to be legally constituted. However, until an
application for registration has been made, such a
transaction is ineffective against a third party
acquiring in good faith a conflicting interest in the
trademark and a person claiming to be a licensee.
Therefore, it is imperative that any interest in a
trademark is duly registered.

6.1.5 Assignment of a Registered
Trademark

An assignment of a registered trademark may
likewise be partial and limited (so as to apply to
some but not all the goods or services in respect of
which it is registered or to the use of the trademark
in a particular manner or locality) and/or either in
connection with the goodwill of a business or
independently of it. It is therefore important to
draft the deed of assignment in such a way as to
determine what exactly is being assigned.

6.1.6 Trademark Infringements and
Remedies

A trademark is infringed whenever an identical or
similar mark is used. For the purposes of the
Trademarks Act a person “uses” a sign if he:

affixes it to the goods or packaging
thereof;

offers or exposes goods for sale, puts them
on the market or stocks them for those
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purposes under the sign, or offers or
supplies services under the sign;

imports or exports goods under the sign;
or

uses the sign on business papers or in
advertising.

In addition, a person who applies a registered
trademark to material intended to be used for
labelling or packaging goods, as a business paper,
or for advertising goods or services, shall be
treated as a party to any use of the material which
infringes the trademark. This is only applicable if,
when such person applied the trademark, he knew
or had reason to believe that the application of the
mark was not duly authorised by the trademark
proprietor or the licensee.

Should any person make use of the trademark as
described above, the Trademarks Act makes
provision for the institution of trademark
infringement proceedings.

These proceedings are initiated by means of a
sworn application filed in the First Hall Civil Court.
The court is empowered to grant various remedies
in cases where it finds infringement has occurred. It
may order the infringing person:

to cause the offending sign to be erased,
removed or obliterated from any infringing
goods, material or articles in his
possession, custody or control;

secure the destruction of the infringing
goods, materials or articles in question
where the remedy listed in (i) above is not
reasonably practicable;

(to deliver to the proprietor of the
trademark or such other person as the
Court may direct, the infringing goods,
materials or articles. The proprietor may
only request the Court to issue such an
order within a period of six years from
when the trademark was applied to goods
or their packaging or to the material or
when the infringing articles were made.

If the Court grants an order pursuant to point (iii)
above, any interested party may then bring another
action for the Court to order the destruction of the
goods or their forfeiture.

6.1.7 Trademark Searches

Searches may be conducted in the national register
of trademarks at the IPRD by means of an online

Guide to Doing Business in Malta

search system. Official trademark search
certificates are also issued by the IPRD at a fee.

6.2 Copyright and Neighbouring
Rights

6.2.1 Copyright

The Copyright Act, (Chapter 415 of the Laws of
Malta, herein the “Copyright Act”) regulates
copyright protection in Malta. It was part of a
radical overhaul of intellectual property legislation
in the country, enabling Malta to conform to
international conventions such as the Berne
Convention for the Protection of Literary and
Artistic Works and the TRIPS Agreement as well as
EU Directives.

By virtue of the Copyright Act, the works that are
eligible for copyright protection in Malta are:
Artistic Works
Audiovisual works;
Databases;
Literary works; and
Musical works.
The exclusive rights which are regulated and

restricted by copyright are:

direct or indirect, temporary or permanent
reproduction by any means and in any form, in
whole or in part;

rental and lending;
distribution;

translation in other languages, including
different computer languages;

adaptation, arrangement and any other
alteration and reproduction, distribution,
communication, display or performance to
the public of the results thereof;

broadcasting or re-broadcasting or the
communication to the public or cable
retransmission;

display or performance to the public.

Moral rights will also attach to the author of
copyrighted material. These rights solely appertain
to the author of the copyrighted material and thus
if the article entitled to copyright protection is
licensed out, these moral rights will not form part of
the patrimony of the licensee
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No formalities are required to entitle a work to
copyright protection but for a literary, musical or
artistic work to be eligible for copyright, the work
must have an original character and it must have
been fixed or otherwise reduced to material form.

However there are certain exemptions whereby
copyright is not deemed to have been infringed.
These exemptions are primarily restricted to
temporary reproductions which are transient; for
non-commercial or non-profit use; for certain
purposes such as public libraries, educational
establishments and museums and scientific
research; caricature and pastiche.

Databases are not eligible for copyright protection
unless by reason of the selection or arrangement of
its contents, they constitute the author’s intellectual
creation. Moreover, copyright conferred upon a
database does not extend to its content, without
prejudice to any right subsisting in such content.
Furthermore, copyright protection shall not extend
to ideas, procedures, methods of operations or
mathematical concepts as such.

Generally, copyright protection is afforded for the
duration of 70 years commencing after the end of
the year in which the author dies, irrespective of
the date when the work is lawfully made available
to the public.

6.2.2 Neighbouring Rights or Related
Rights

Neighbouring rights or related rights are the rights
that belong to performers, the producers of sound
recordings and broadcasters in relation to their
performances, phonograms and broadcasts
respectively. These rights differ from copyright in
that they belong to persons regarded as
intermediaries in the production, recording or
diffusion of works.

The related rights protected by the Copyright Act
are the following:

Performers’ rights which are protected for a
period of 50 years commencing from the end
of the year in which the fixation of the
performance was first lawfully published or
first lawfully communicated to the public,
whichever is the earlier, or in the absence of
such publication or communication, from the
end of the year in which it was first
performed. The exclusive rights protected
are the fixation, reproduction, rental and
lending, distribution, making available to the
public, broadcasting and communication to
the public;
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Apart from these rights, performers are also
entitled to moral rights which are non-
transferable to a licensee.

Producer’s rights in sound recordings and
audio-visual works which are protected for a
period of 50 years commencing from the end
of the year in which the sound recording or
the first fixation of the audio-visual work was
first lawfully published or lawfully
communicated to the public, whichever is the
earlier, or in the absence of such publication
or communication, from the end of the year
in which the first fixation was made. The
exclusive rights protected are the
reproduction, rental and lending, distribution
and making available to the public;

Broadcaster’s rights which are protected for
a period of 50 years commencing from the
end of the year in which the broadcast was
first transmitted whether by wire or over the
air, be it by cable or satellite. The exclusive
rights protected are the fixation,
reproduction, distribution or fixation, re-
broadcasting and communication to the
public of their broadcasts and making
available to the public.

6.2.3 ‘Sui Generis’ Rights

The Copyright Act protects what are called su/
generis rights in respect of both databases and
semiconductor product topographies.

Notwithstanding the protection afforded by those
provisions of the Copyright Act dealing with
copyright protection in respect of a database as a
work per se, the Copyright Act also provides that
the maker of a database who can show that there
has been qualitatively or quantitatively a substantial
investment in either the obtaining, verification or
presentation of the contents of the database has,
irrespective of the eligibility of that database or its
contents for copyright protection, the right to
authorise or prohibit acts of extraction or re-
utilisation of its contents, in whole or in substantial
part, evaluated qualitatively or quantitatively.

The Copyright Act provides that creators of
semiconductor product topographies and their
successors in title have the exclusive right to
authorise or prevent in Malta the reproduction of
the topography and the commercial exploitation or
the importation for the purpose of commercial
exploitation of the topography or of a
semiconductor product manufactured by using the
topography.
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6.2.4 Civil Remedies for Infringement of
Copyright, Neighbouring Rights and ‘Sui
Generis Rights’

The Copyright Act contemplates the following
scenarios where infringement occurs:

copyright is infringed where a person does
or causes any other person to do, without
a licence from the owner or right holder, an
act the doing of which is controlled by
copyright;

copyright, neighbouring rights or sui
generis rights are infringed where a person,
without the licence of the copyright owner
or right holder, imports into Malta,
possesses in the course of trade or sells or
lets for hire, or offers or exposes for sale or
hire an article the sole intended purpose of
which is to facilitate the unauthorised
removal or circumvention of any technical
device which may have been applied to
protect a work or other subject matter
eligible for copyright against being copied,
seen, viewed, heard or otherwise
perceived,;

the moral rights of a person enjoying
copyright or neighbouring rights are
infringed if any other person mutilates,
modifies, distorts the protected work or
subjects it to any other derogatory action
during its term of copyright in a way
prejudicial to the honour or reputation of
the author.

A person who infringes copyright, neighbouring
rights or sui generis rights is liable to the payment
of damages or the payment of a fine and to the
restitution of all the profit derived from the
infringement of the copyright. Delivery up of the
infringing material in the possession of the person
infringing copyright can also be ordered by a court.

6.2.5 Criminal Sanctions for the Violation
of Copyright

The Criminal Code (Chapter 9 of the Laws of Malta)
provides that whoever for gain, or by way of trade,
prints, manufactures, duplicates or otherwise
reproduces or copies, or sells, distributes or
otherwise offers for sale or distribution, any
article or other thing in violation of the rights of
copyright is liable to the payment of a fine not
exceeding €11,647 and/or to imprisonment for up to
one year. Moreover, a trader found guilty of such
offence shall have his trading licence automatically
terminated upon conviction.
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6.3 Patents

6.3.1 Patents

Patent rights are regulated by means of the Patents
and Designs Act (Chapter 417 of the Laws of Malta,
herein “PDA").

Inventions which are new, involve an inventive step
and are susceptible of industrial applications are
held to be patentable. Such inventions are also
patentable if they concern a product consisting of
or containing biological material or a process by
means of which biological material is produced,
processed or used.

However, the following are not regarded as
inventions for the purposes of the PDA:

discoveries, scientific theories and
mathematical methods;

aesthetic creations;

schemes, rules and methods for performing
mental acts, playing games or doing business
and programs for computers; and

presentations of information.

Patent protection is not granted in relation to
inventions which are contrary to public order or
morality; and in relation to inventions concerning
the human body at its various stages of formation
including gene sequences, processes for cloning
and DNA sequences not containing technical
information or indications of its function.

6.3.2 Patent Applications

The application form for a patent must be
presented to the Office of the Comptroller of
Industrial Property which is responsible for the
registration of patents and designs. At the moment
of filing the relative application for registration of a
patent in Malta, a duly executed original Power of
Attorney duly witnessed is required. The witness
will confirm the signatory’s identity and signature
and (in the case of a body corporate) the
signatory's authority to act for and bind the body
corporate with his signature.

The application form must include the following
details:

a request for the grant of a patent;
a description of the invention;

one or more claims;

52



Chapter 6: Intellectual Property

any drawings referred to in the description
or in the claims;

an abstract of the invention;

the title of the invention, which must
clearly and concisely state the technical
designation of the invention; and

the name of the inventor/s or if the
applicant is not the inventor or the sole
inventor, the legal grounds entitling him to
file the application.

The application must disclose the invention in a
manner sufficiently clear and complete for the
invention to be carried out by a person skilled in
the art.

The claims included in the patent application define
the matter for which patent protection is sought.
These must be clear and concise and supported by
adequate descriptions. The claims contain a
statement indicating the designation of the subject-
matter of the invention and the technical features
necessary for the definition of the subject-matter.
The abstract then provides technical information
but is not taken into account for the interpretation
of the claims.

The filing date of a patent application is an essential
consideration. Patent applications are considered
to be part of the prior art, therefore an application
is sufficient to prevent another similar invention
from being patented. For the purposes of the PDA,
the filing date of the application is the date when
the Office of the Comptroller receives the
documents containing:

an express or implicit indication that the
granting of a patent is sought;

indications allowing the identity of the
applicant to be established; and

a description of the invention for which a
patent is applied.

Therefore not all the requirements of the
application must be included in order to
successfully file an application. For the purposes of
establishing a filing date, the above requirements
are sufficient. The applicant is then given sixty
working days within which to submit all the
documentation. A fee (currently of 58.23) is also
payable.

The application may contain a declaration claiming
priority pursuant to the Paris Convention for the
Protection of Industrial Property, of one or more
earlier national, regional or international
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applications filed by the applicant or his
predecessor, in or for any state which is party to
the same Convention or for any State with which
there is an international arrangement for mutual
protection of inventions.

The Office of the Comptroller will generally require
the applicant to provide a copy of the earlier
application. Once the patent application is filed, the
Office of the Comptroller shall determine whether
the application complies with the necessary
requirements. The Office of the Comptroller may
request the applicant to amend the application as
required. If the applicant refuses to make such
amendments within the specified time, the Office of
the Comptroller shall refuse the application. If this is
not applicable, the Office shall publish the
application after eighteen months from the filing
date or when priority is claimed, from the priority
date.

The Comptroller may require applicants for a
patent to submit a search report accompanied by a
reasoned opinion issued by an international search
authority recognised by WIPO. The search report
lists documents forming part of the prior art which
are taken into consideration to determine whether
the invention in question is patentable.

6.3.3 European Patent Applications

It is also possible to file European patent
applications designating Malta by means of the
European Patent Convention Regulations
(Subsidiary Legislation 417.05 of the Laws of Malta).
European patent applications may be filed with the
Office of the Comptroller along with the prescribed
fee.

Within one month of filing the European patent
application, the applicant must also file an English
translation of an indication that a European patent
is sought and the information which would allow
the applicant to be identified.

European patent applications designating Malta
shall be equivalent to a national application and
where appropriate, with the priority claimed for the
European patent application. Once the patent
application is published, this confers the same
rights as a national patent application and a grant
of the patent by the European Patent Office will
likewise confer the same rights as a national patent
granted by the Office of the Comptroller.

A European patent application designating Malta
may be converted into a national patent application
if the European patent application is withdrawn or
a translation has not been filed in due time, subject
to the payment of a fee.
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Where a European patent designating Malta and a
national patent have the same filing date, or where
priority has been claimed, the national patent shall
have no effect to the extent that it covers the same
invention as the European patent. This is applicable
as from the date on which the time-limit for filing
an opposition to the European patent has expired
without an opposition being filed, or, if such an
opposition was filed, from the date of a final
decision maintaining the European patent.

Unified patent applications may not be filed under
Maltese law. It is possible however to file
international patent applications under the Patent
Cooperation Treaty Regulations (Subsidiary
Legislation 417.04 of the Laws of Malta) pursuant to
the Patent Cooperation Treaty.

6.3.4 European Patent Organisation
(“EPO”) Validations

Malta is a signatory to the European Patent
Convention which provides a legal framework for
the granting of European patents, or as they are
more commonly referred to, unitary patents. The
European Patent Convention was ratified and
entered into force in Malta on 1 March 2007.

A patent filed with the EPO which designates Malta
as one of the states where patent protection is
sought, can be validated by filing a form at the
IPRD. The procedure varies according to whether
the patent has been filed in the English language. If
it has been filed in the English language and Malta
was a designated state, then the patent will
automatically be validated.

If the patent filed with EPO is in a foreign language,
then the following documents need to be
submitted:

the Application form;
a translation of the specification in English;

a duly signed power of attorney;

a copy of the decision to grant issue by the
European Patent Office; or

a copy of the front page of the published
patent (if already available)

6.3.5 Patent Rights

The term of protection of a patent is 20 years from
the filing date of the application. This is subject to
the payment of a maintenance fee which is due in
the third year of protection and each subsequent
year thereafter, calculated from the filing date of
the application.
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Patents have no effect against persons who, in
good faith, before the filing date or before the
priority date, were using the invention or were
making effective and serious preparations for such
use.

Any such person has the right for the purposes of
his enterprise or business to continue to such use.
This right may only be transferred or devolve
together with his enterprise or business.

Where a patent concerns a product or process, the
proprietor of the patent shall have the right to
prevent third parties from performing, without his
authorisation, the following acts:

the making of a product or the use of a
product incorporating the subject matter
of the patent;

the offering or the putting on the market of
a product or one obtained by the use of a
patented process, incorporating the
subject matter of the patent, the use of
such product, or the importation or
stocking of such product;

the inducing of third parties to perform any
of the acts above.

The PDA provides certain instances when the
proprietor of a patent cannot prevent the use of
the subject matter of the patent. These include
when the act is done privately or for non-
commercial purposes (where this does not
prejudice the economic interests of the proprietor)
or solely for experimental purposes of scientific
research

It should be noted that Maltese patent law provides
for an exception as regards acts which are solely
done for the development and presentation of
information for the production, use or sale of
medicinal or pharmaceutical products. Such acts
may be carried out prior to the expiry of the term
of protection afforded by patent law without being
considered to be an infringement of patent rights.

6.3.6 Assignment and Licences of Patents

It is important to note that the assignment of
patents or patent applications must, on pain of
nullity, be effected by a written contract signed by
both parties. The change of ownership must also be
recorded in the patent register. The new proprietor
shall only be entitled to institute legal proceedings
in regard to the patent once he has been recorded
in the register as the new owner.

The transfer or assignment of patents shall not
affect rights acquired by third parties before the

54



Chapter 6: Intellectual Property

date of such transfer or assignment and shall only
have effect in regard to third parties after entry
thereof has been made in the patent register,
unless such third parties knew of the transfer or
assignment on the date on which their rights were
acquired.

Patent applications or patents may also be licensed
in whole or in part for the whole or part of Malta.
Licence contracts must, on pain of nullity be made
in writing and signed by both parties, however,
unlike assignments, registration of these rights is
optional. Third party rights acquired prior to
registration however, are the same as for
assignments therefore it is prudent to register all
interests acquired by means of a licence
agreement.

Patents, patent applications and priority claims may
also be revoked upon notice being given to the
Office of the Comptroller. A right of appeal which
shall have a suspensive effect may be made from
such a decision.

6.3.7 Infringement Proceedings

Any person who exploits an invention which is the
subject matter of a patent or a patent application is
liable in damages towards the proprietor of the
patent or patent application as well as the licensee.
A specialised tribunal in relation to disputes
concerning patents, the Patents Tribunal, has been
recently introduced.

This tribunal has jurisdiction to hear and determine
issues concerning claims for the revocation of a
patent, infringement claims, applications for
declarations of non-infringement as well as
precautionary actions related to the above.

It should be noted however that claims for
damages arising from infringements are
determined by the First Hall Civil Court. The rules of
procedure applicable to proceedings of the Patent
Tribunal are the same as those applicable to
proceedings of the court of civil jurisdiction, with
both parties given the opportunity to file and
present evidence, including expert evidence.

Infringement proceedings should be brought
before the Patents Tribunal and may not be
instituted after five years from the date when the
injured party has obtained knowledge of the
infringement and of the identity of the alleged
infringer.

It is also possible to institute criminal actions in
regard to infringements. In such case, a person on
conviction shall be liable to a fine of not less than
232.94 and not more than 11,646.87.
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6.3.8 Unitary Patents

Malta signed the Agreement on a Unified Patent
Court (2013/C 175/01) on 19" February 2013 as one
of the initial signatory Member States. However, it
has not adopted the possibility of setting up a
regional or Unified Patent Court pursuant to this
Agreement.

6.4. Designs

6.4.1 Legal Protection of Designs

Designs are also regulated by means of the PDA. A
design is defined as “the appearance of the whole
or a part of a product resulting from the features
of, in particular, the lines, contours, colours, shape,
texture and, or materials of the product itself and,
or its ornamentation”. A design is eligible to legal
protection under the PDA if it is new and has
individual character.

A design is considered to be new if no identical
design has been made available to the public
before the date of filing for registration or, if
priority is claimed, the date of priority. A design is
considered to have individual character if the
overall impression it produces on the informed user
differs from the overall impression produced on
such a user by any earlier design.

The criteria for establishing whether a design has
been disclosed to the public are similar to those
applicable to patents. A design is considered to
have been made available to the public if it has
been published following registration or otherwise
exhibited, used in trade or otherwise disclosed. This
is subject to the exception that disclosure shall not
be taken into account for the purposes of design
protection, except where these events could not
reasonable have become known in the normal
course of business to the circles specialised in the
sector concerned.

6.4.2 Refusal for Registration
A design will be refused registration:

if the design does not fall within the
definition of a design as set out above;

if it consists of, or is significantly made of
up the national flag of Malta;

if it contains a representation of the

national flag of Malta and it appears to the
Comptroller to be misleading or offensive;
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if it consists of or contains words or
insignia related to the Roman Catholic
Archbishop or President of Malta;

if it is contrary to public policy or morality;
or

if the applicant for the right in a registered
design is not entitled to it under Maltese
law.

6.4.3 Rights Conferred by a Registered
Design

The registration of a design confers on its holder
the exclusive right to use it and prevent any third
party not having his consent from using it. The term
‘use’ includes the marking, offering, putting on the
market, importation, export or use of a product in
which the design is incorporated or to which it is
applied, or stocking such a product for such
purposes.

It should be noted that infringement proceedings
may not be commenced before the date on which
the design is registered.

The rights conferred by a design right upon
registration do not preclude acts done privately
and for non-commercial purposes or for
experimental purposes. It also does not preclude
acts of reproduction for the purposes of making
citations or of teaching, provided these are
compatible with fair trade practice and do not
unduly prejudice the normal exploitation of the
design and that mention is made of the source.

6.4.4 Applications for the Registration of
a Design

The following information and documentation
would be required at the moment of filing the
relative application for registration of a (i) a
national design; or (ii) a registered Community
design:

a duly executed original power of attorney duly
witnessed where the witness will confirm the
signatory’s identity and signature and (in the case
of a body corporate) the signatory’s authority to
act for and bind the body corporate with his
signature;

a request for the registration of a design;
the name and address of the applicant;

the design which is the subject matter of
the application;
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the name and address of the agent or
representative if applicable; and

a declaration claiming priority in cases
where the applicant wishes to take
advantage of an earlier application.

The date of filing for an application for registration
of a design is the date on which these elements are
provided to the Comptroller or the EUIPO. The
application for a design should also designate the
classes for which the design is to be registered.
These classes are those listed in the Locarno
Classification administered by WIPO.

For applications for a registered design in Malta,
once the application is submitted, the applicant
must pay the prescribed fee within thirty days. The
registration of a design may be declared invalid if
the requirements of registration are not met or it is
similar to a prior design which has been made
available to the public after the date of filing of the
application or date of priority where applicable. The
registration may also be refused if it constitutes the
unauthorised use of work which is protected under
copyright.

6.4.5 Transfers and licensing of designs

Designs may be licensed or assigned. Assignment
of a registered design must be made in writing and
signed by or on behalf of the assignor or his
personal representative.

The assignment or the grant of a licence in a
registered design may be registered however this is
not legally required. As previously stated, it is
always prudent to register any rights in Intellectual
Property. This is particularly true because until an
application has been made for registration of an
assignment or licence such a transaction is
ineffective against a person acquiring in good faith
a conflicting interest in the registered design and
unregistered licensees do not have the right to
institute infringement proceedings. This applies also
to applications for the registration of a design.

6.5 Remedies In Case of
Infringement of IP Rights

6.5.1 Cross-border measures

The Intellectual Property Rights (Cross-Border
Measures) Act, (Chapter 414 of the Laws of Malta)
is aimed at prohibiting the entry into Malta, export
or re-export, release for free circulation, temporary
importation, placing in a free zone or free
warehouse, of goods found to be infringing an
intellectual property right. The term “goods
infringing an intellectual property right” is widely
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defined to include counterfeit goods (including
trademark symbols), pirated goods which infringe
copyright or neighbouring rights and goods
infringing a patent.

The holder of an intellectual property right or any
other person authorised to use that intellectual
property right, or a representative thereof, may also
lodge an application in writing with the Malta
Comptroller of Customs for action by the Customs
authorities where goods alleged to infringe
intellectual property rights are placed in one of the
above-described situations. Special procedures are
contemplated by this Intellectual Property Rights
(Cross-Border Measures) Act for action to be taken
in accordance with the applicable circumstances by
the Comptroller of Customs and/or by the courts in
civil judicial proceedings in connection with the
goods.

The application must contain a detailed description
of goods which is sufficient to allow Customs
authorities to recognise them and proof that the
applicant is the holder of the right for the goods in
guestion. It must also be shown on a prima facie
basis that the goods infringe the right being
asserted.

The proof required for these purposes when the
applicant is the right holder includes:

proof of registration of a trademark, patent
or design or proof of lodging for an
application for registration; and

in the case of copyright, neighbouring right
or design that is unregistered or for which an
application has not been lodged, any proof of
authorship or the person’s status as original
holder.

Where the application is made by another person
authorised to use an intellectual property right, the
above proof must also be submitted as well as a
document by virtue of which the person is
authorised to use the right in question. This
generally refers to a licence agreement.

Where the application is made by a representative
of the right holder or the person authorised to use
the intellectual property right, apart from the proof
mentioned above, proof of authorisation to act
must also be produced. This refers to a signed
power of attorney granted to such a representative.

In the case of pirated goods or goods infringing
patents, the information should also include,
wherever possible:

the place where the goods are situated or
the intended destination;
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particulars identifying the consignment or
packages;

the scheduled date of arrival or departure
of the goods;

the means of transport used; and

the identity of the importer, exporter or
holder.

The application presented to the Comptroller of
Customs, irrespective of the intellectual property
right in question should also specify the length of
the period during which the Comptroller of
Customs is requested to take action. The applicant
is responsible to cover all administrative costs in
dealing with the application and in implementing
the decision of the Comptroller, which costs shall
be determined by the Comptroller himself.

Where the Comptroller grants the application he
must specify the period during which the Customs
authorities will withhold the release of, or detain,
the goods pending the initiation of civil judicial
proceedings. This period may be extended upon
application of the right holder. If the Comptroller
refuses the application, it is possible to appeal from
such a decision.

As a matter of procedure, the Comptroller may
request the applicant to provide security to cover
any possible liability on his part if the goods are
found not to be infringing intellectual property
rights and to ensure payment of the costs incurred
in keeping the goods under Customs authority.

It is also possible for the Comptroller of Customs to
take action ex officio when, on an inspection of
goods, and before an application by the right
holder has been lodged or approved, it appears
prima facie evident that the goods are infringing an
intellectual property right. In such a case, the right
holder shall be notified and the Comptroller may
suspend the release of the goods or detain them
for a period of five working days to enable the right
holder to lodge an application and initiate
proceedings as described above.

Once the proceedings related to the enforcement
of intellectual property rights are concluded, the
Court shall then order the Comptroller of Customs
to dispose of the goods found to be infringing an
intellectual property right or order him to destroy
such goods without compensation at the cost of
the importer, exporter or owner of the goods, as
well as take any other measure to deprive the
persons concerned of the economic benefits of the
transaction.
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6.5.2 Actions for Damages

6.5.2.1 Procedure

The enforcement of intellectual property rights and
the damages which may be claimed are regulated
by means of the Enforcement of Intellectual
Property Rights (Regulation) Act (Chapter 488 of
the Laws of Malta, herein “Enforcement Act”). This
allows right holders or persons authorised to use
intellectual property rights to avail themselves of
various measures and procedures to enforce their
intellectual property rights.

Such proceedings may also be initiated by
recognised collecting societies and professional
defence bodies which are recognised as
representing IP right holders by virtue of Control of
the Establishment and Operation of Societies for
the Collective Administration of Copyright
Regulations (Subsidiary Legislation 415.01 of the
Laws of Malta).

Any person so entitled to avail himself of the
provisions of the Enforcement Act may file an
application requesting a Court order to the effect
that evidence which is in the control of an opposing
party be presented in Court, subject to the
protection of confidential information. Such an
application must be accompanied by reasonably
available evidence sufficient to support his claims.
For this purpose a reasonable sample of copies of a
work or any other protected object constitutes
reasonable evidence.

The right holder is also given the faculty to file an
application for the Court to order such prompt and
effective provisional measures as it considers
appropriate to preserve relevant evidence in
respect of the alleged infringement, upon
reasonably available evidence being presented
supporting the applicant’s claim that his intellectual
property right has been infringed or is about to be
infringed. Such provisional measures include the
detailed description with or without the taking of
samples or the physical seizure of the infringing
goods and where appropriate, the materials and
implements used in the production and/or
distribution of the said goods and the documents
relating thereto. The competent Court may also, if it
considers it necessary, order such measures be
taken without the other party having been heard, in
particular where any delay is likely to cause
irreparable harm or where the Court considers
there is an evident risk of the evidence being
destroyed.

When measures to preserve evidence are adopted
without the other party having been heard, the
parties affected shall be given notice without delay
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after the execution of the measures. A review shall
take place upon request by application of any of
the parties affected with a view to deciding, within
a reasonable period after the notification of the
measures, whether the measures shall be modified,
revoked or confirmed.

Once the infringement proceedings are initiated,
the Court may order that information on the origin
and distribution networks of the goods or services
which infringe an intellectual property right be
produced by the infringer or any other person
using the infringing goods or providing or using the
infringing services on a commercial scale.

Once the case is decided by the Court, in relation
to the infringing goods, the applicant may request
the court to order corrective measures including:

recall from circulation within the channels of
commerce;

definitive removal from circulation within the
channels of commerce; or

destruction of the items.

6.5.2.2 Damages which may be claimed

If the Court finds that the goods or services
complained of are in fact infringing an intellectual
property right, it shall order the infringer who has
knowingly, or being reasonably expected to know,
engaged in such infringing activity to pay damages
commensurate with the prejudice suffered by the
right holder.

In setting the amount of damages due, the Court
shall take into account the following:

all the negative economic consequences that
may have been suffered by the right holder
including lost profits;

unfair profits made by the infringer (the
profits made during the period when the
infringing activity was carried out); and

any other elements deemed appropriate such
as the moral prejudice caused to the right
holder.

6.6 Franchising

Our firm has assisted several clients in establishing
franchise operations in Malta, especially, though not
exclusively, in the food and catering, fashion
clothing and professional cleaning trades, by
advising on the relevant franchise documentation
and providing related trademark registration and
ancillary services.
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At the current stage of economic development,
most franchises contracted in Malta are
international or cross-border franchise
arrangements entered into between foreign
franchisors and local entrepreneurs as franchisees.
However, in recent years, some local businesses
have developed, on a purely autochthonous level,
into proper franchise networks. It is likely that the
opportunities for foreign and local brand names
operating on a franchise formula within Malta will
continue to increase.

In common with several typically civil law systems,
Maltese law does not specifically regulate
franchises or franchise agreements.

No mandatory elements are prescribed by law
concerning the content of a franchise agreement,
while there is neither any requirement at law for the
registration of a franchise agreement nor any
provision permitting such registration.

Franchise agreements are essentially innominate
and hybrid or “sui generis” contracts which do not
fall squarely within the parameters of any of the
institutes of law under the Civil Code (Chapter 16 of
the laws of Malta).

However, the general principles of civil and
commercial law apply. In fact, franchise agreements
ordinarily contain various elements of our civil law
and other statute law, and thus existing laws
regulating intellectual property, especially insofar as
concerns trademarks, patents and licensing,
agency, competition, lease, and taxation become
relevant.

It might be added that our Civil Code (contrary to
the legislation of some countries) draws no specific
distinction between “contracts of adhesion” - in
which the essential stipulations are imposed or
drawn up by one of the parties, on his behalf or on
his instructions, and are not negotiable - and
“contracts by mutual agreement”. As, in practice,
most franchise agreements are invariably contracts
of adhesion, this means that no special protection is
conferred by our law to an “adhering” party (the
franchisee) in the context of a franchise agreement.
The Civil Code does recognise that contracts may
be either (i) “unilateral”, when one party binds itself
to the other without any obligation on the part of
the latter; or (i) “commutative”, when one party
binds himself to give or do a thing which is
considered to be the equivalent of that which is
given to or done for him by the other party.
However, the principle “pacta sunt servanda” is pre-
eminent under our law. Having said this, the Civil
Code provision that contracts must be carried out
in good faith militates to some extent against the
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“unilateral” characteristics typical of contracts of
adhesion.

6.7 Trade Secrets

The protection of trade secrets has steadily gained
importance in recent years due to the advent of our
modern knowledge-based economy which relies on
information and inventiveness as building-blocks
for growth. The EU has taken cognizance of this
development and has enacted Directive (EU)
2016/943 of 8 June 2016 on the protection of
undisclosed know-how and business information
(trade secrets) against their unlawful acquisition,
use and disclosure (the “Directive”). This should be
transposed into Member State law by 9 June 2018.

The Directive follows the definition of a trade secret
established by the TRIPS Agreement and defines a
trade secret as information which meets the
following requirements:

it is secret in the sense that it is not, as a
body or in the precise configuration and
assembly of its components, generally
known among or readily accessible to
persons within the circles that normally
deal with the kind of information in
question;

it has commercial value because it is
secret; and

it has been subject to reasonable steps
under circumstances, by the person
lawfully in control of the information, to
keep it secret.

It is possible for the acquisition of a trade secret to
be considered lawful when it is obtained by any of
the following means:

independent discovery or creation;

observation, study, disassembly or testing of
a product that has been made available to
the public or that is lawfully in the possession
of the acquirer of the information who is free
from any legally valid duty to limit the
acquisition of the trade secret;

exercise of the right of workers’ or workers’
representatives to information and
consultation in accordance with EU law and
national laws and practices; and

any other practice which, under the
circumstances, is in conformity with honest
commercial practices.
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6.7.1 Unlawful acquisition, use and
disclosure of trade secrets

The acquisition of a trade secret without the
consent of the trade secret holder is considered
unlawful whenever carried out by:

unauthorised access to, or appropriation of,
or copying of any documents, objects,
materials, substances or electronic files,
lawfully under the control of the trade secret
holder, containing the trade secret or from
which the trade secret can be deduced,;

any other conduct which, under the
circumstances, is considered contrary to
honest commercial practices.

In particular, the use of a trade secret shall be
considered unlawful when carried out without the
consent of the trade secret holder by a person who
acquired the trade secret unlawfully, is in breach of
a confidentiality agreement or is in breach of a
contractual or any other duty to limit the use of the
trade secret. This is particularly relevant in terms of
employees whereby employment contracts should
specify that any trade secrets such as technical
processes, know-how or client lists (by way of
example) cannot be disclosed by means of non-
disclosure and confidentiality clauses.

The use of non-disclosure agreements for the
purposes of ensuring confidentiality and protection
of trade secrets has become common practice in
Malta, both in commercial transactions as well as in
employment contracts. This said, fiduciary
obligations are afforded express regulation under
the Maltese Civil Code and trade secrets would be
treated as imposing such obligations.

6.7.2 Remedies for Infringement

Malta, as an EU Member States is bound to provide
for measures and procedures in order for effective
remedies to be made available in cases of the
unlawful acquisition, use and disclosure of trade
secrets.

Member States must ensure that the parties, their
lawyers or representatives and any other person
participating in legal proceedings, including court
officials, witnesses and experts and all persons who
have access to documents which form part of
those legal proceedings are not permitted to use or
disclose any trade secret or alleged trade secret
which the competent judicial authorities have, in
response to a duly reasoned application by an
interested party, identified as confidential.

The competent judicial authorities must also be
empowered to take specific measures to preserve
the confidentiality of any trade secret or alleged
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trade secret used or referred to in the course of
legal proceedings.

The Directive also enjoins Member States to ensure
the possibility of the institution of provisional and
precautionary measures including:

the cessation or the prohibition of the use or
disclosure of the trade secret on a provisional
basis;

the prohibition of the production, offering,
placing on the market or the use of infringing
goods, or the importation, export or storage
of infringing goods; or

the seizure or delivery up of the suspected
infringing goods, including imported goods,
so as to prevent their entry into or circulation
on, the market.

Under ordinary civil proceedings in Malta, it is
possible to file for the issuance of a precautionary
warrant of prohibitory injunction to prevent the
taking of those actions which the applicant for the
warrant may request. It is also possible to lodge an
application for the issuance of a garnishee order to
secure a right of credit over the defendant’s assets.

The criteria established by the Directive to decide
whether or not to grant or reject the application for
infringement of a trade secret are the following:

the value and other specific features of the
trade secret;

the measures taken to protect the trade
secret;

the conduct of the respondent in acquiring,
using or disclosing the trade secret;

the impact of the unlawful use or
disclosure of the trade secret;

the legitimate interests of the parties and
the impact which the granting or rejection
of the measures could have on the parties;

the legitimate interests of third parties;
the public interest;
the safeguard of fundamental rights.

Once the case is decided, the Court may then
order:

the recall of the infringing goods from the
market;

depriving the infringing goods of their
infringing quality; or
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destruction of the infringing goods or, where
appropriate, their withdrawal from the
market, provided the withdrawal does not
undermine the protection of the trade secret
in question.

The competent judicial authorities upon the request
of the injured party shall order an infringer who
knew or ought to have known that they were
engaging in the unlawful acquisition, use or
disclosure of a trade secret, to pay the trade secret
holder damages appropriate to the actual prejudice
suffered as a result of the unlawful acquisition, use
or disclosure of the trade secret.

In calculating damages, the judicial authorities must
take into account all appropriate factors including
the negative economic consequences, including
lost profits, which the injured party has suffered,
any unfair profits made by the infringer and, in
appropriate cases, elements other than economic
factors, such as the moral prejudice caused to the
trade secret holder by the unlawful acquisition, use
or disclosure of the trade secret. The court may
also set the damages as a lump sum on the basis of
elements such as the amount of royalties or fees
which would have been due had the infringer
requested authorisation to use the trade secret in
question.

6.8 Telecommunications

Telecommunications in Malta is regulated by the
Electronic Communications (Regulation) Act
(Chapter 399 of the Laws of Malta, herein “ECRA").
Article 4 of the Act lays down the policy objectives
which are sought to be achieved by this Act. In
particular it seeks to ensure that competition in this
sector is encouraged by ensuring that there are no
distortions or restrictions of competition and
encouraging efficient use and management of radio
frequencies and numbering resources.

This emphasis on competition is also present on a
European level, with the Malta Commmunications
Authority (as the designated responsible authority)
(the “MCA”) charged with ensuring the
development of the internal market by removing
obstacles to the provision of electronic
communications networks on an EU level; ensuring
the availability of information; consumer choice;
personal data protection and addressing the needs
of certain social groups such as elderly end-users
and end-users with special social needs.

6.8.1 Applicability of the ECRA

This Act applies to the various electronic
communications markets however it does not apply
to the content of any communications.
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6.8.2 Electronic Communications
Networks and Services - Authorisation

Any person may install or operate any electronic
communications network or provide any electronic
communication service in Malta as long as they
comply with the provisions of the Act. The
provision of such services or network, may only be
subject to a general authorisation.

Any person who intends to provide an electronic
communications network and, or electronic
communications service shall, before doing so,
notify the Authority of his intention to provide such
a network and, or service. Undertakings providing
cross-border electronic communications services to
undertakings located in several member states shall
not be required to submit more than one
notification per Member State concerned.

Individual licences are issued for the use of
spectrum and numbering resources that are
deemed to be scarce resources. The assignment of
such licences is made in accordance with the
principles of transparency and following public
policies.

6.9 E-Commerce

The Electronic Commerce Act (Chapter 426 of the
Laws of Malta, herein the “ECA”) transposes the
provisions of Directive 2000/31/EC on certain
aspects of information society services, in particular
electronic commerce in the internal market.

6.9.1 Electronic contracts

An electronic contract cannot be denied legal
effect, validity or enforceability on the grounds that
it is wholly or partly in electronic form or has been
entered into wholly or partly by way of electronic
communications or otherwise. This allows online
transactions to be carried out and goods and
services to be bought freely online.

This is subject to general provisions of contract law.
Under the Civil Code (Chapter 16 of the Laws of
Malta) a contract is valid when the parties give their
consent and when there is agreement as to the
object and its price.

The issue then revolves around the moment in time
when the consent required for the formation of a
valid contract is given. The ECA provides that an
offer and an acceptance of an offer can be
communicated by means of electronic
communications.

Unless otherwise agreed by the parties who are not
consumers, an electronic contract is concluded
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when after placing his order, the recipient of the
service receives an acknowledgement of receipt of
the order made by the recipient. The order made
by the recipient and the acknowledgement of
receipt are deemed to have been received when
the parties to whom they are addressed are able to
access them.

Advising clients and service providers on their
obligations in respect of electronic contracts in
order to ensure that those contracts are compliant
with Maltese law has become increasingly
important given the additional reliance on
technology and the internet to conclude
commercial contracts.

6.9.2 Intermediary Service Providers

The ECA makes provision for service providers
which are not directly involved in the provision of
electronic commercial transactions but merely
facilitate the provision of such services. This is an
important distinction as regards liability.

The ECA provides that where an information
society service is provided and such service
consists in the transmission of information provided
by the recipient of the service or the provision of
access to a communication service, the provider of
such a service shall not be liable for the information
transmitted, other than under a prohibitory
injunction. This is subject to the proviso that the
provider:

does not initiate the transmission;

does not select the receiver of the
transmission; and

does not select or modify the information
contained in the transmission.

The acts of transmission and of the provision of
access referred to include the automatic
intermediate and transient storage of the
information transmitted in so far as this takes place
for the sole purpose of carrying out the
transmission in the communication network and
provided that the information is not stored for any
period longer than is reasonably necessary for the
transmission.

The temporary storage of data for the transmission
of information in a communication network is
referred to as caching. The provider of caching
services shall not be liable for damages for the
automatic, intermediate and temporary storage of
that information, performed for the sole purpose of
making the transmission to the recipient’s more
efficient provided that the caching service provider:

does not modify the information;
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complies with the conditions on access to
the information;

complies with any conditions regulating
the updating of information;

does not interfere with the technology
used to obtain data on the use of the
information; AND

the provider acts expeditiously to remove
or to bar access to the information upon
obtaining actual knowledge of the
information at the initial source of the
transmission has been removed, access to
it has been barred or the Court or a
competent regulator has ordered such
removal or barring.

Another intermediary service is that of hosting. This
consists of the storage of information provided by
a recipient (and not the transmitter) of information
on an electronic network. The provider of caching
services shall not be liable for damages for the
information stored at the request of a recipient of
the service provided that:

the provider does not have actual
knowledge that the activity is illegal and is
not aware of facts or circumstances from
which illegal activity is apparent; or

the provider, upon obtaining such
knowledge or awareness, acts
expeditiously to remove or to disable
access to the information

Notwithstanding the exemption from liability
allowed to intermediary service providers, they are
obliged to promptly inform public authorities
competent in the matter of any alleged illegal
activity undertaken or information provided by
recipients of their service and shall grant to any
such authority upon request information enabling
the identification of recipients of their service with
whom they have storage agreements. However,
this obligation does not place intermediary service
providers under a duty to monitor information
which they transmit or store or to actively seek
facts or circumstances indicating illegal activity.
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ADVOCATES

CHAPTER 7:

SECURITY INTERESTS

7.1 General

Being fundamentally a Civil Law system, Maltese
law may be categorised as having a “pro-debtor”
bias, following the Roman Law tradition. This
appears most markedly in the way the law deals
with the creation of “security interests” (or loosely,
“collateral”) and their enforcement. Maltese law
does not leave the issue completely to the will of
the parties and is rather formal in its regulation. The
Civil Code, (Chapter 16 of the Laws of Malta, the
“Civil Code”) originally provided for an exhaustive
list of security a creditor can take. This list has now
been supplemented by the Merchant Shipping Act,
(Chapter 234 of the Laws of Malta) and the Aircraft
Registration Act (Chapter 503 of the Laws of Malta,
which has also ratified the Cape Town Convention
on International Interests in Mobile Equipment and
its Aircraft Protocol, the “Cape Town Convention”)
which provide for specific forms of security in
relation to ships and aircraft. Other arrangements
will not have the effect of validly creating
preferential or executive rights. The types of
security in Maltese law may be divided into “real”
security and “personal” security. The forms of “real”
security encumlbering movable or immovable
property and other assets include:

Pledges;

Privileges;

Hypothecs;

Maritime special privileges;
Mortgages over ships;
Mortgages over aircraft;
Registration of Security Interests
over aircraft in terms of the Cape

Town Convention; and

Security by Title Transfer.

The general principle is that a creditor cannot
enforce his rights, except through appropriate
court procedures. This principle would apply
notwithstanding any express stipulation to the
contrary in the agreement itself. Over the years,
however, this principle has been eroded by some
specific laws which apply in specific contexts.

7.2 Types of Real Security

7.2.1 Pledges of Movables, Debts and
Rights over Movables

Pledges of tangible movable items and bearer titles
are created by delivery of the item or the
document of title. Pledges of debts and other rights
(intangibles) are created by means of a private
writing and affect third parties only if the debtor is
notified of the pledge or otherwise acknowledges it
in writing. A pledge creates the highest rank of
priority and confers on the creditor the right to
obtain payment with privilege over other creditors.

7.2.2 Pledges of Shares

The Companies Act, (Chapter 386 of the Laws of
Malta, the “Companies Act”) regulates in detail the
pledging of securities in a company. The pledging
of securities was not specifically provided for by
the Civil Code.

The Companies Act provides that securities in
public companies may be pledged by their holder
in favour of any person as security for any
obligation, unless the Memorandum or Articles of
Association of the company or the conditions of
issue of such securities provide otherwise.
Securities in private companies cannot be pledged
by their holder unless this is specifically allowed by
the Memorandum or Articles of Association of the
company. The law deals with the effects of the
pledge on transfers of securities, dividends, voting,
and capital deductions. The pledge of securities
must be done in writing. Notice of the pledge must
be delivered in writing to the company and to the
Registry of Companies within 14 days from the
grant of the pledge. The pledge is effective with
regard to third parties only after the registration by
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the Registry of Companies of the said notice.
Notice requirements also exist in the case of a
pledge of securities in a public company listed on a
recognised investment exchange by which the
exchange is notified of the pledge of securities.

In case of default under the pledge agreement the
pledgee, upon giving notice by judicial act to the
pledgor, is entitled to either dispose of the
securities which are pledged in his favour or
appropriate and acquire the securities himself in
settlement of the debt due to him or part thereof,
after agreement on the value of the shares. In the
absence of an agreement, there are court
procedures to determine the fair value. Where the
pledgor defaults in fulfilling his obligations and the
shares pledged are in a private company, then the
shares must first be offered to the other
shareholders of the company before being
submitted for sale to the public.

Since the coming into force in Malta of the Financial
Collateral Arrangement Regulations, 2004 (the
“Financial Collateral Regulations™) through Legal
Notice 177 of 2004 (as amended), the enforcement
of the above types of pledges and other financial
collateral arrangements has been facilitated. The
above-described Companies Act rules which
impose restrictions on the process of valuation and
appropriation of pledged shares by the pledgee are
in fact disapplied by the Financial Collateral
Regulations. When these regulations are applicable,
the only requirement for the enforcement of the
financial collateral arrangements is for the collateral
taker to ensure that any action taken in terms of
these regulations is conducted in accordance with
the terms of that arrangement, in a commercially
reasonable manner and in good faith so as to
ensure fair treatment to the collateral provider.
There is thus no need for judicial notification of the
debtor by the pledgee prior to enforcement, nor is
there the need for the pledgee to observe pre-
emption rights existing in private companies
(unless of course this is provided for in the financial
collateral arrangement itself). The legal formalities
for the creation of a share pledge must, however,
still be observed. In the case of book-entry
securities, the position is even more favourable
because, in terms of the regulations, there are no
formalities for the creation of this type of security
so long as the collateral (as the term is defined by
the said regulations) is provided and is evidenced in
writing.

The Financial Collateral Regulations apply where
the financial collateral has been provided, can be
evidenced in writing and consists of cash or
instruments or credit claims. These regulations do
not apply where either the collateral taker or the
collateral provider are physical persons but rather
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only apply where the collateral taker and provider
are set up as one of the entities listed within the
regulations themselves, such as, a public authority
or a licensed bank or credit institution.

To our knowledge, no Maltese court judgement has
ever pronounced itself on these Financial Collateral
Regulations.

7.2.3 Privileges

Privileges are mostly created by law and can
broadly be compared to “liens” in other systems of
law. They constitute a lawful cause of preference
and as such rank in precedence to hypothecs but
after pledges. They may apply to all of a debtor’s
estate (e.g. wages of servants or funeral expenses)
or to particular movables (e.g. freight charges over
goods carried) or immovable property (e.g.
builder’s privilege over the property constructed).
Some privileges are subject to registration within
specified time periods, and failure to register
implies the loss of the privilege. General privileges
and special privileges over movable assets are not
subject to registration.

A seller of immovable property also has a privilege
over the property sold, for the whole or the balance
of the price or for the performance of covenants
stipulated in the deed of sale. The same privilege is
available to a person who, by means of a public
deed, has supplied the whole or part of the money
for the payment of the price by the buyer (i.e. a
lender). For this privilege to arise over the newly
acquired property of the buyer (i.e. the borrower),
it is vital that the deed of loan (taking the form of a
public deed enrolled by a notary public) actually
recites that the loan was made for the acquisition
of the immovable property and the proceeds of the
loan were actually paid to the seller. These
formalities are necessary because the privilege on
the property will grant priority to the lender and
will thus affect third-party rights. The registration of
the deed ensures proper publicity.

7.2.4 Hypothecs

A hypothec constitutes another lawful cause of
preference. Hypothecs may be general and attach
to all assets, present and future, of a debtor and are
broadly comparable to floating charges under
English law. They may also be special and attach to
specific immovable assets. In addition, hypothecs
may be judicial. The latter arise ex lege in favour of
any creditor, even if unsecured, who has obtained a
judgement against a debtor. Finally, there is what is
called a legal hypothec which applies mainly in
inter-family relations.
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Hypothecs, whether judicial, legal or conventional
(i.e. created by agreement), must be registered at
the Public Registry if they are to take effect.

Hypothecs, other than judicial hypothecs, are
created by a public deed executed in the presence
of and attested by a notary public.

Once registered, a hypothec secures principal and
interest and other obligations expressly secured in
the deed creating it. A duly registered hypothec
gives priority to the creditor and, being constituted
by a public deed, grants the creditor an executive
title if the debt it secures is a debt certain,
liguidated and due. Such a creditor will enjoy the
equivalent of a judgement. General hypothecs do
not follow property on a sale nor do they impede a
sale taking place. The only exception is in the case
of an assignment of rights which remain subject to
general hypothecs granted by the debtor prior to
the assignment. A special hypothec does follow
property in the hands of a purchaser of the specific
property it encumbers.

Of particular interest is Article 2095E of the Civil
Code which provides that when a hypothec is
created in favour of a security trustee which is a
bank, such hypothec may also be granted to secure
future debts by the same debtor to the security
trustee or the beneficiaries of the security trust,
present or future. This is subject to the condition
that the public deed constituting the hypothec
expressly states that it secures future debts of the
same debtor and limits the effects of the hypothec
to a stated maximum sum.

7.2.5 Security by Title Transfer

Security by way of title transfer was not expressly
recognised under Maltese Law until 1 October, 2010
when the new title under Malta’s Civil Code on
“Security by Title Transfer” came into force. Prior to
this, security trusts were used to emulate results
similar to those of security by title transfer through
the settlement of property in favour of the trustee.
This could be done by virtue of the provisions on
security trusts introduced into the Civil Code in
2004. With the statutory recognition of security by
title transfer, this was no longer necessary although
the security trust remains a tool which facilitates
the granting of security where a large number of
creditors is involved.

Whereas “traditional” forms of security, such as
pledge, operate by giving priority to the secured
lender in a ranking scenario whilst leaving title to
the secured asset vested in the borrower’s hands,
security by way of title transfer enables the
borrower to actually transfer title to an asset to a
lender. The lender is deemed at law to be the
absolute owner of the property so transferred but
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will owe fiduciary obligations to the borrower.
Interestingly, the object of title transfer can include
future debts (for instance, giving future anticipated
cash flows as collateral). If there is an event of
default in such a scenario, the creditor need not
resort to court to enforce the security but, on
giving notice in writing to the borrower, the
creditor may either sell the movable thing or
appropriate it in discharge of the secured
obligation. This institute has, however, been limited
to the transfer of title to movables alone and
although it extends to both tangible and intangible
movables (such as debts and other rights),
immovable property cannot be subject to transfer
by way of security.

7.2.6 Security over Ships and Aircraft

Maritime special privileges and special privileges on
aircraft arise by operation of law and attach with
priority to a ship or aircraft. Moreover, ship and
aircraft mortgages exist as distinct types of
security because of the influence of English law on
Malta’s legal system. These are self-contained forms
of security, regulated by special laws on merchant
shipping (the Merchant Shipping Act, Chapter 234
of the Laws of Malta) and aviation (the Aircraft
Registration Act, Chapter 503 of the Laws of Malta)
respectively. For more information in this respect
please refer to Chapter 15.10 on ‘Ship Mortgages’
and Chapter 16.2 on ‘Security over Aircraft’.

7.2.7 Possessory Right or Lien

Our law also recognises the “jus retentionis” or
“right of retention” which is a form of security
granted to persons in whose possession an asset
has been placed for purposes of work or
preservation. In the case of ships and aircraft, this
“lien” is regulated in some detail.

7.3 Types of Personal Security:
Guarantee and Suretyship

The typical type of “personal security” is the
“guarantee”. This security is not granted by the
debtor himself but by a third party. Even a pledge
as referred to above may be given by a third party.
The Civil Code actually speaks of “suretyship” not
“guarantee”, although it appears that both are
coterminous under our law. The Civil Code
regulates the effects of a typical contract of
suretyship. The guarantee, which must be in writing
on pain of nullity, can be secured by means of real
security or it may be unsecured.

The Civil Code also deals with the related concept
of "joint and several liability”. Interestingly, the Civil
Code states that, when the benefit of an agreement
is derived only by one of the co-debtors in a joint
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and several obligation, then there is a suretyship
regulated by this particular title of the Civil Code
and not one of joint and several liability in the wide
sense as regulated by the general provisions on
obligations. The effect of this, barring contrary
agreement between the parties, is to make the
guarantor a subsidiary debtor and not a principal
debtor, notwithstanding what is stated in the
contract. This rule does not apply in commercial
transactions as, in that case, all co-debtors and
guarantors are deemed to be jointly and severally
liable in all cases.

The provisions of the Civil Code on suretyship also
state clearly that the surety is only bound to pay
the creditor in the event of the default of the
principal debtor whose property must first be
discussed (“beneficium excussionis”). This rule does
not apply if the surety has renounced to such
benefit or has bound himself jointly and severally
with the debtor. In fact, in commercial transactions,
a surety is presumed to be bound jointly and
severally with the debtor (absent an agreement to
the contrary). In practice, in many transactions (e.g.
banking, but not only), it is common to agree
specifically that the guarantor is a joint and several
debtor, or even a principal debtor, so as to make it
clear that the liability is not subsidiary to the
principal debt or subject to the normal rules in the
Civil Code which assume the subsidiary nature of
the suretyship.

A guarantor is subrogated to the debt of the
creditor whom he has paid; however, if the
guarantor has paid part of the debt due to the
creditor, then, the creditor ranks ahead of the
subrogated guarantor for the balance. In certain
instances, a surety can seek indemnity against a
principal debtor even before he has paid out any
sums under the guarantee. A surety is released
from liability if the creditor releases a security
(hypothec, privilege or another surety) he may
have and, in that manner, prejudices the guarantor’s
right to full subrogation.

In practice, particularly in banking transactions, it is
common to have specific agreements making the
guarantor a joint and several debtor, or even a
principal debtor, so as to make it clear that the
liability is not subsidiary to the principal debt or
subject to the normal rules in the Civil Code which
assume the subsidiary nature of the suretyship.
When banks give guarantees on behalf of their
clients, the agreements often go even further and
make the liability of the bank totally independent of
the debts of the debtor for which the guarantee
had initially been raised. Given the structure of the
Civil Code, these fall within the category of
“atypical contracts” which, although not regulated
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by Malta's Code, are valid and effective, provided
they do not conflict with public policy.

7.4 Other “Security”

7.4.1 lIrrevocables Mandates

The Civil Code has always regulated mandate
generally, yet more recently provisions on
irrevocable mandate as a tool for enforcing security
have been introduced. This latter concept of
irrevocable mandate was, for a time, limitedly
developed through judgements however, it was
unclear whether such mandates could be used as
security. This is now provided for statutorily
through Act VIII of 2010. The general rule under
Maltese law remains that mandate is of its nature
revocable but this is now subject to exceptions. A
mandate may not be revoked where it is made in
writing and is expressly stated to be granted by
way of security in favour of the mandatary or of
any other person, and that it is irrevocable. In such
case, it may only be revoked with the consent of
the person whose interest is secured thereby. In
addition, an irrevocable mandate by way of security
is not terminated upon a declaration of bankruptcy
as would be the case with an ordinary revocable
mandate. It is not permissible, however, for an
irrevocable mandate by way of security to be
issued with reference to immovable property or
rights therein.

7.4.2 Charges

Charges, whether floating or fixed do not exist
under Maltese law. In a landmark judgement dealing
with security, the court held that priority is an issue
of procedure and, hence, regulated by the “lex fori”,
in this case Maltese law. The court also held that it
was the proper law of the contract that determines
whether the claim is substantively privileged (i.e.
having a lien).

The term “charge” has no specific legal connotation
under Maltese law. Its use, and the creation of a
“charge” in a public deed or a private writing, will
have no effect. The concept of “equity” is also alien
to our law, and thus the distinction between
equitable and legal charges is non-existent.

7.4.3 Security Trusts

In 2004 a new sub-title ‘Of Security Trusts’ was
introduced in our Civil Code. Whereas by virtue of
the Recognition of Trusts Act, 1994, Maltese law
had long recognised foreign law trusts created by a
written instrument, the concept of security trusts is
now firmly embedded in Malta’s Civil Code, as part
of a wider project of introducing trusts law into
Maltese domestic legislation.
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As a result, “security” may now be created in favour
of a trustee, for the benefit of any creditor/s,
present or future, or in favour of a class or classes
of creditors. For the purposes of such security
trusts, security means any arrangement whereby
the rights of a creditor are legally protected,
including any undertaking, guarantee, mandate,
pledge, assignment, transfer, grant, privilege or
hypothec or the placing of property in possession
or control of the trustee with rights of retention and
sale as may be agreed.
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8.1 Introduction

Maltese company law is essentially regulated by the
Companies Act, 1995 (Chapter 386 of the laws of
Malta) (the “Companies Act”) which replaced the
earlier Commercial Partnerships Ordinance, 1962
(Chapter 168 of the laws of Malta) and adopted
many aspects of the UK Companies Act, 1985 and
the Insolvency Act, 1986. The Companies Act has
been amended from time to time, to implement
applicable EU Directives on company law as well as
other developments in other sectors of Maltese law
(e.g. securitisation). The Registry of Companies is
the competent authority within the Malta Financial
Services Authority (the “MFSA”) which regulates all
legal aspects of companies and their registration,
maintenance, winding up and compliance with the
provisions of the Companies Act (the “"Registry of
Companies™).

8.2 The Limited Liability Company

8.2.1 Legal Personality

The most commonly used and by far most
regulated corporate legal entity under our law is
the limited liability company. A limited liability
company can be either private or public; while
private companies may be either exempt or non-
exempt. Limited liability companies may also take
the form of an investment company with variable
share capital (SICAV) or an investment company
with fixed share capital (INVCO). Apart from the
limited liability company, whether public or private,
the other commercial legal entities include:

an unlimited partnership (“en non collectif );

a partnership having both limited and
unlimited partners, also called limited
partnerships (“en commandite”);

a “public corporation” established with
separate legal personality by virtue of a
specific Act of Parliament (typically used by
the Government for

the purposes of conducting the activities of a
public service utility or authority);

Shipping Organisations;
Trusts and Foundations;

investment companies with variable share
capital having objects limited to acting as
investment companies;

protected cell companies with objects limited
to carrying on the business of insurance;

incorporated cell companies with objects
limited to carrying on the business of
insurance; and

recognised incorporated cell companies with
objects limited to carrying on permitted
investment services activities.

Other entities include:

Overseas branches of a foreign company in
Malta (branches do not have a legal
personality separate and distinct from the
foreign company of which they are a
branch nor are such branches “re-
incorporated in Malta);

European Economic Interest Groupings
(EEIG); and

“Societas Europaea .

8.2.2 Registration Procedure

A company may be registered in Malta by the
shareholders or their respective authorised
attorney(s) appointed to carry out all the necessary
formalities required by the Registry of Companies.
There are no restrictions (other than general rules
of legal capacity) as to who can subscribe to shares
in a company. It is usual practice for a company to
be registered through a local firm of lawyers or
accountants.

The essential elements of the formation and
registration process for a private company may for
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general information purposes be condensed as
follows:

completing our Letter of Engagement, a
Company Incorporation Questionnaire and
other forms through which we will receive all
relevant details and information about the
company to be formed and its shareholders,
director(s) and share capital, and providing
us with the documents stated therein as
being required (i) by the Registry of
Companies for its own purposes and (ii) by
us in satisfaction of our customer acceptance
policies and our anti-money laundering due
diligence protocols;

applying with the Registry of Companies for
a reservation of the name intended for the
company;

depositing share capital (in an amount
corresponding to the paid up issued share
capital) either in our share capitalisation
account or in a foreign bank’s company in-
formation account (and drawing up and
delivering an expert report for registration, if
the consideration for the shares subscribed is
non-cash);

assessing whether the company’s activities or
objects necessitate licensing by government
or other competent licensing authority in
Malta (e.g. appropriate licences are required
for banking, financial and investment
services, gaming activities etc.);

preparing a Memorandum and Articles of
Association for signature by the
shareholders;

granting and executing Powers of Attorney
in our favour if the Memorandum and Articles
of Association will be signed by us as
attorneys on behalf of the shareholders;

filing and registering the Memorandum and
Articles of Association with the Registry of
Companies together with all required
supporting documents and paying the
company registration fee; and

drafting and completing a stamp duty
exemption application on the basis of the
information provided in the Company
Incorporation Questionnaire and submitting it
to the Maltese tax authorities (if the company
to be incorporated qualifies for such an
exemption).

The registration fee payable to the Registry of
Companies is calculated on the authorised share
capital capped at a maximum of EUR 2,250.
Furthermore, an annual fee is also payable to the
Registry of Companies.
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The following is a more detailed elaboration on the
requirements and procedures to be satisfied and
followed for a private limited liability company to
be incorporated in Malta.

KYC and Anti-Money Laundering Protocols:

On an internal level, we conduct due diligence
enquiries for client acceptance purposes in
compliance with our “Know Your Client protocols
and best practice in the industry. Apart from our
standard engagement letter with the promoters
wishing to form a Maltese company and the
completion of a Company Incorporation
Questionnaire, we would ordinarily request a
number of other documents and information. This
includes on several occasions a favourable bank
reference. Furthermore, in the process of
incorporating companies, it is necessary to comply
with our Prevention of Money Laundering
Regulations, 2003 (Subsidiary Legislation 373.01 of
the laws of Malta) which transpose into Maltese
domestic law the requirements of the EU anti-
money laundering Directives, which are an integral
part of our law. In essence, it is necessary to
implement client identification procedures and by
virtue of the relevant evidentiary documentation
determine the ultimate beneficial ownership of
relevant interests. We would usually be in a position
to advise the exact documentation required in
specific cases as soon as we are informed of client’s
concrete intentions in respect of the company
incorporation. The processing of personal data is
carried out by us in accordance with the Data
Protection Act (Chapter 440 of the laws of Malta).

Reservation of Company Name:

It is possible to secure the reservation of the name
of a prospective company or companies by
application to the Registry of Companies. If the
name is available and the application acceded to,
the name is reserved for 3 months, renewable for
further successive periods of 3 months upon
written request.

Memorandum and Articles of Association:

The Memorandum and Articles of Association must
be prepared for signature by the shareholders or
their attorneys under a written power of attorney.
The Companies Act provides regulations in the
First Schedule to the Companies Act for the
management of a limited liability company. If
Articles of Association are not registered or if
Articles of Association are registered, insofar as the
Article of Association do not exclude or modify the
said regulations contained in the First Schedule to
the Act, such regulations constitute the regulations
of the company in the same manner and to the
same extent as if they were contained in duly
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registered Articles of Association. A company is
deemed to have been registered and incorporated
for all purposes and effects of law when the
Registry of Companies issues a Certificate of
Registration in respect of that company.

Shareholders:

A company must always have Ordinary shares. A
company is either formed as a single-member
private exempt company having one shareholder or
as a normal private limited liability company
composed of at least 2 shareholders (even if one
will hold only one share while the other will hold the
balance, e.g. Shareholder A holding 1,999 shares
and Shareholder B holding 1 share). In this respect,
the following documents need to be submitted to
the Registry of Companies:

if any of the shareholders is an individual, a
copy of the Passport of the shareholder
showing clearly the image of the holder
and his personal details, certified as a true
copy by a notary public, lawyer or
reputable bank; the Passport must have a
valid expiry date;

if any of the shareholders is a body
corporate, one or more of the following
documents: (a) a certified copy of its
Certificate of Incorporation, (b) an original
recent Good-standing Certificate (unless
the body corporate has been incorporated
only recently), (¢) an official copy of its
constitutive documents (with English
translation, where applicable); and/or (d) a
structure chart certified as true and
accurate by one of the shareholder’s
officers, copies must be certified as true by
a notary public, lawyer or reputable bank;

if any of the shareholders is a body
corporate established outside the EU or is
a non-EU national, a favourable and
original bank reference in respect of that
shareholder (unless the shareholder holds
less than 5% of the share capital in which
case, the bank reference will not be
required); if this cannot be obtained
because the company is of recent
formation or for any other reason, an
original bank or professional reference in
respect of the ultimate beneficial owner
and a copy of his Passport showing clearly
the image of the holder and his personal
details, certified as a true copy by a notary
public, lawyer or a bank; the Passport must
have a valid expiry date.
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Directors:

In the case of a private company, a company must
have at least one director, who may, save in the
case of an exempt company, may be an individual
or a body corporate. In the case of exempt
companies, it is not possible to have a corporate
director.

In this respect, the following documents need to be
submitted to the Registry of Companies:

if any of the directors is an individual, a
copy of the Passport of the director
showing clearly the image of the holder
and his personal details, certified as a true
copy by a notary public, lawyer or
reputable bank; the Passport must have a
valid expiry date;

if any of the directors is a body corporate,
one or more of the following
documents:(a) a certified copy of its
Certificate of Incorporation, (b) an original
recent Good-standing Certificate (unless
the body corporate has been incorporated
only recently) and/or (¢) an official copy of
its constitutive documents (with English
translation, where applicable); copies must
be certified as true by a notary public,
lawyer or reputable bank.

Company Secretary:

It is a legal requirement that a company appoints a
Company Secretary who must be an individual
(save for particular exceptions), whether a Maltese
national or not. He cannot also be the sole director
of the company (save for a private exempt
company), but one of the directors may act as
company secretary where the company has more
than one director. A copy of his valid Passport
showing clearly the image of the holder and his
personal details, certified as a true copy by a notary
public, lawyer or reputable bank is required to be
submitted at the Registry of Companies.

As from 3 January 2018 it will also be possible for
bodies corporate to be appointed as company
secretaries as long as they are registered as
Company Service Providers in terms of the
Company Service Providers Act (Chapter 529 of
the laws of Malta).

Initial Share Capital:

Evidence that the amount of the share capital has
been deposited with a reputable bank either
through the use of a share capitalisation account
(when the initial share capital is of an amount which
does not exceed 11,650) or by opening a company
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in-formation bank account with a foreign bank
must be produced to the Registry of Companies.
As there is no legal requirement to have a bank
account situate in Malta, we would usually
recommend that - for share capitalisation and
company incorporation purposes - such an account
be opened directly with the client’s own bankers in
the name of the company to which the company
share capital refers. The account must be opened in
the same convertible currency in which the
company share capital will be denominated and for
not less than the minimum share capital allowed by
our law (see above). It is also important to note
that the company’s financial statements must be
prepared in the same currency denomination as the
share capital. Care should be taken to ensure that
the company name appearing on the bank’s
deposit advice tallies precisely with the name which
will appear in the company’s Memorandum and
Articles of Association (but the company name
appearing on the bank’s deposit advice may be
qualified by the designation “in formation” or
“company in formation”). In practice, we find that it
is often less complicated and time-consuming for
the client to open a bank account with his bankers
outside Malta than in Malta on account of the
client’s on-going relationship with his bank abroad.

If the consideration for the shares subscribed is
“non-cash”, an auditor’s report has to be drawn up
and delivered for registration to the Registry of
Companies.

Powers of Attorney for Company Registration:

Powers of Attorney are often issued by subscribers
to local attorneys in order to allow the latter to
subscribe to the shares and sign the Memorandum
and Articles of Association on behalf of the
prospective shareholders of the company to be
incorporated. An individual instrument must be
completed, dated and executed in original by each
subscriber and witnessed. If the shareholder is a
body corporate, the name of the authorised
director/s or representative/s acting on behalf of
the body corporate should also be indicated clearly.
The witness should also certify that the signatory is
authorised to act for and bind the body corporate
with his signature. The originals are required in
Malta for company incorporation purposes and for
retention with and archiving in the company’s
records.

Directors’ Share Qualification:

In case the Memorandum and Articles of
Association require the directors to have a share
qualification, they either have to subscribe to the
shares or undertake in writing to do so. This written
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undertaking must be submitted to the Registry of
Companies.

Registration at the Registry of Companies:

The Memorandum and Articles of Association is
filed and registered with the Registry of Companies
together with the supporting documents (such as
the Powers of Attorney and bank’s deposit advice)
and payment of the registration fees.

Official Company Registration Charges:

The fees for the registration of the company are
calculated on the basis of the value of the
authorised share capital. The minimum fee is of
245 and rises to a maximum of 2,250 on an
authorised share capital in excess of 2,500,000.

Public Access to Company Documents:

Following the company’s registration, the
information set out in the Memorandum and
Articles of Association (including the name, address
and number of any official personal identification
document, such as a Passport or ID Card, of the
shareholders, director/s and company secretary) is
available for perusal by the public at the Registry of
Companies. This is also the case with the Powers of
Attorney issued by the subscribers for the purpose
of subscribing to the Memorandum and Articles of
Association and the bank’s deposit advice in
respect of the company share capital.

8.2.3 Company Objects

The Memorandum of Association of a limited
liability company must state the object(s) for which
such company is being incorporated. The objects
may not be simply stated to be any lawful purpose
or trade in general. Specific objects must be stated.
A company’s corporate capacity is usually limited
by its objects as stated in the relevant objects
clause in its Memorandum of Association.

Single member companies must specify in the
objects clause the activity which will constitute
their main trading activity and the business of such
companies must consist principally of that activity.
Other objects may also be stipulated.

8.2.4 Power to Borrow

Unless otherwise provided by its Memorandum and
Articles of Association, a company is empowered
to borrow money, to charge its property as well as
to issue any form of debentures.
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8.2.5 Registered Ofice

A limited liability company’s must have a registered
office address in Malta. A company incorporated in
Malta on or after 1st July, 1994 is deemed to be
resident in Malta for all purposes and effects of law.
Any change of the registered office in Malta may be
effected by a resolution of the directors and a
statutory Form Q must be registered with the
Registry of Companies.

8.2.6 Shareholders of a Limited Liability
Company

A private limited liability company is either formed
by a sole shareholder if the company to be
incorporated is to have the status of a single-
member private exempt company, otherwise it
needs to have at all times a minimum of 2
shareholders who may be either private individuals
or bodies corporate or both. The Memorandum of
Association must specify the name and
residence or business address of each of the
subscribers, while their names, identification
document number and addresses are publicly
available at the Registry of Companies. Private
companies restrict the maximum number of
shareholders that may subscribe to their shares to
50. There are usually other restrictions on the rights
of members of private companies to transfer and
register shares to non- members (e.g. shareholder
pre-emption rights; rights of the Board to refuse
the registration of a transfer).

Shares may also be held in a fiduciary capacity by
appropriately established fiduciary or trustee
companies duly licensed by the Malta Financial
Services Authority ("MFSA”). A full list of the
licensees is accessible from the MFSA website.

8.2.7 Share Capital

The Memorandum of Association of a company
must state the total amount of the share capital
and the nominal value of each share. A share is a
numbered unit in the share capital of a company. It
is deemed at law to be an item of movable
property representing the property interest of its
holder, having a fixed nominal value which is not
necessarily the same as its market value. Shares
ordinarily confer upon their holders rights to
dividends, to the proceeds on a winding up, to vote
at meetings as well as certain duties, such as, that
of paying up any unpaid dues on the shares. The
share capital of a company may be denominated in
euro or in any other convertible currency. The
currency of the share capital must be the
company’s reporting currency for accounting and
tax purposes.
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The authorised share capital of a company must be:

not less than 46,587.47 subscribed by at
least 2 persons in the case of a public
company; not less than 25% of the nominal
value of each share taken has to be paid up;
or

not less than 1,164.69 subscribed by at least
2 persons in the case of a private company
(save in the case of a single-member
company); 20% of the nominal value of each
share has to be paid up;

where the authorised share capital is equal to
the minimum aforesaid, it has to be fully
subscribed in the Memorandum of
Association and where it exceeds such
minimum, at least that minimum has to be
subscribed in the Memorandum of
Association.

The issued share capital of a company may be
divided into different classes of shares, which
usually have distinguishing descriptions and
different rights may attach to each class. The
Memorandum must set out clearly how the classes
of shares are made up, how they are to be paid up
and what rights attach thereto or not.

8.2.8 Redeemable Preference Shares

Every company must have “Ordinary shares that
are not redeemable.

However, “Redeemable Preference Shares” may
also be issued if authorised by the Memorandum or
Articles of Association of the company and the
terms of issue allow such shares to be redeemed.
The procedure for the redemption of redeemable
preference shares is regulated by the Companies
Act. Essentially, the rule is that where a company
issues preference shares which are to be redeemed
or are liable to be redeemed at the option of the
company or the shareholder, no shares can be
redeemed except:

out of the profits of the company which
would otherwise be available for distribution;
or

out of the proceeds of a fresh issue of shares
made for the purpose of the redemption.

Other conditions must also be satisfied as regards
the issuance and the terms and manner of
redemption of preference shares.

The redemption procedure set out in the
Memorandum and Articles of Association of a
particular company must be followed when
redeeming preference shares. A Notice of
Redemption of Preference Shares must be given to
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the Registry of Companies by filing a statutory
Form T(1) within 14 days from the date of the
redemption for registration therewith (a penalty is
chargeable on default).

Redeemed preference shares are treated as
cancelled on redemption, and the amount of the
company’s issued share capital is reduced by the
nominal value of those shares: provided that
redemptions of preference shares are not to be
taken as reducing the amount of the company’s
authorised share capital.

8.2.9 Reduction of Share Capital

A company’s share capital may be reduced
pursuant to an extraordinary resolution of the
shareholders of the company authorising the
reduction in the share capital. The notice convening
the extraordinary general meeting must also
specify the purpose of the reduction and the way in
which it is to be carried out.

However, any reduction of a company’s issued
share capital cannot take effect until 3 months from
the date of the official publication of a notice
relating to the resolution effecting such alteration.
This allows a company creditor whose debt existed
prior to the publication of the notice to object by
writ of summons filed within the said 3 months and
satisfy the Court that, due to the proposed
reduction in the issued share capital, the
satisfaction of his claims would be prejudiced and
that no adequate safeguards have been obtained
from the company. The court may either uphold
the objection or allow the reduction on sufficient
security being given.

An alteration consisting in the reduction of the
issued share capital whose purpose is to offset
losses incurred or to include sums of money in a
reserve takes effect immediately on the registration
of the resolution concerning such a reduction and
the provisions relating to the rights granted to
creditors of the company do not apply, provided
that:

the amount of such reserve is, following
this operation, not more than 10% of the
reduced issued share capital; and

such reserve shall be used only for
offsetting losses incurred or for increasing
the issued share capital by the
capitalisation of such reserve.

In the case of an alteration consisting in the
reduction of the issued share capital whose
purpose is to offset losses incurred or to include
sums of money in a reserve, the amounts deriving
from the reduction of the issued share capital
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may not be used for making payments or
distributions to shareholders or to discharge
shareholders from the obligation to pay calls on
their shares.

If the provisions relating to the 3 month period and
to the rights granted to the creditors of the
company are followed for the purpose of reducing
any sum of money contained in any such reserve
(for offsetting losses incurred or for increasing the
issued share capital by the capitalisation of such
reserve), the amounts deriving there from may be
used for making payments or distributions to
shareholders.

8.2.10 Loan Capital

Unless otherwise provided by its Memorandum and
Articles of Association, a company is empowered
to borrow money, to charge its property, as well as
to issue any form of debentures. Debentures may
be:

unsecured or secured;

redeemable: repayable at a fixed date or
upon demand or by periodic drawings;

perpetual: repayable only in the event of a
winding up of the company or a serious
breach of the conditions of issue;

registered;

convertible: if the holder has the right to
convert them at specified times into shares
of the company;

issued at a discount; and

issued to a maximum of fifty debenture
holders in the case of a single-member
private exempt company.

8.2.11 Protection of Minority Rights

The Companies Act and other laws contain
provisions which confer rights upon and protect
minority shareholders. The type of protection
afforded varies from individual membership rights
under the Companies Act to qualified minority
rights under the Companies Act or under a
company’s Memorandum and Articles of
Association. The Companies Act also grants the
right to any member of a company to make an
application to the court for a remedial order if the
affairs of the company have been or are being or
are likely to be conducted in a manner that is
oppressive, unfairly discriminatory against, or
unfairly prejudicial, to any member of the company
or in a manner that is contrary to the interests of
the members as a whole. In addition, the
Companies Act incorporates other provisions
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designed to protect minority shareholders,
including certain statutory restraints on directors
and the right of shareholders to petition for a
company’s compulsory winding-up under the
Companies Act.

8.2.12 Financial Assistance

It is not lawful for an undertaking to:

subscribe for, hold, acquire or otherwise
deal in shares in a company which is its
parent company; or

give, whether directly or indirectly, and
whether by means of a loan, guarantee,
the provision of security or otherwise, any
financial assistance for the purpose of an
acquisition or subscription made or to be
made by any person of or for any shares
in the company or its parent company.

However, financial assistance may be provided if
the company granting the financial assistance is a
private company and certain requirements are
fulfilled, namely:

after taking into account the financial
position of the company and the
obligations of the directors under the
Companies Act, the board of directors
resolves by the affirmative vote of a
majority of all the directors to authorise the
grant of financial assistance for a specific
transaction; and

an extraordinary resolution has been
passed affirming the resolution taken as
described above; and

a declaration in the prescribed form -
signed by 2 directors (or by 1 director
where the board of directors is composed
of only 1 director) confirming that the
requirements set out in the manner
described above have been satisfied - is
duly filed with the Registry of Companies
prior to the granting of the financial
assistance.

8.2.13 Pledges of Shares

The Companies Act regulates the pledging of
securities in a company in considerable detail. The
terms “securities” in this context includes shares,
debentures and other similar instrument issued by a
company. It provides that securities may be
pledged by their holder in favour of any person as
security for any obligation, unless the Memorandum
or Articles of Association of the company, or the
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conditions of issue of such securities, provide
otherwise. The pledge of securities must be done in
writing.

During the existence of a pledge, any transfer or
other assignment by the pledgor of the pledged
securities is null and void, unless consented to by
the pledgee in which case the securities transferred
or assigned remain subject to the pledge. The
Companies Act contains further provisions on the
effects of the pledge on transfers of securities,
dividends, voting, and capital deductions. In case of
default under a pledge agreement, the pledgee is
entitled either to dispose of the securities pledged
in his favour or to appropriate and acquire the
securities himself, in settlement of the debt due to
him or part thereof, after agreement on the value of
the securities. In the absence of agreement, court
procedures determine the fair value. Where the
pledgor defaults in fulfilling his obligations and the
securities pledged are in a private company, then,
they must first be offered to the other shareholders
of the company before being submitted for sale to
the public.

Notice of the pledge (and its termination) must be
delivered in writing to the company and the
Registry of Companies within 14 days from the
grant (or termination) of the pledge. The pledge is
effective with regard to third parties only after
registration of the notice with the Registry of
Companies. Notice requirements also exist in the
case of a pledge of securities in a public company
quoted on a Maltese regulated market.

8.2.14 Directors and Other Officers

The business of a company is managed by the
directors who may exercise all the powers of the
company except those reserved to the company in
general meeting. The directors are named in the
Memorandum of Association and are always
subject to removal by the shareholders. A private
company must have at least 1 director and a public
company at least 2. Every company must have a
company secretary. The latter must also be named
in the Memorandum of Association and is subject
to removal by the board of directors. There are no
nationality or residence restrictions in either case.
Nor is it necessary for a director to hold shares in a
company.

Unless otherwise provided, the board of directors
has the power to appoint a managing director and
may delegate to the managing director or to any
director any power exercisable by them.

The Memorandum of Association must specify the

manner in which the representation of the company
is to be exercised and the name of the person or
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persons vested with the legal and judicial
representation of the company.

The directors also have a number of important
statutory duties, such as the maintenance of proper
books of account in terms of the Companies Act,
preparation of audited accounts and reports, the
laying of the company’s accounts before the
Annual General Meeting, the preparation of the
statutory Annual Returns and Income Tax and VAT
Returns. Directors are also personally liable at law
for the payment of the company’s income tax and
VAT. We are in a position to supply readers on
request with a memorandum detailing the
directors fiscal duties and liabilities.

8.2.15 Fiduciary Duties of Directors

The directors of a limited liability company are
bound by certain statutory fiduciary and other
duties and obligations in terms of the provisions of
the Companies Act and particular provisions of the
Civil Code. By definition, the term “director”
includes any person occupying the position of
director by whatever name called if he carries out
substantially the same functions in relation to the
direction of a company as those carried out by a
director.

The general fiduciary duties of directors are defined
in the Companies Act. Directors of companies (inter
alia):

are bound to act honestly and in good faith
in the best interests of the company;

must promote the well-being of the
company;

are responsible for the general governance of
the company and its proper
administration and management and the
general supervision of its affairs;

are expected to exercise the degree of care,
diligence and skill which would be exercised
by a reasonably diligent person;

must not make secret or personal profits
from their position nor make personal gain
from confidential information of the
company;

must ensure that their personal interests do
not conflict with the interests of the
company;

must not use any property, information or
opportunity of the company for their own or
anyone else’s benefit, or misuse the powers
granted to them.
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The majority of the above-mentioned fiduciary
duties also emanate from the provisions of the Civil
Code which deal with ‘Fiduciary Obligations.’

Directors also have specific duties, which include
among others:

the preparation of the financial statements of
the company in accordance with the law,
such as to give a true and fair view of the
state of affairs of the company as at the end
of each financial period and of the profit or
loss for that period;

keeping proper accounting records which
disclose with reasonable accuracy at any
time the financial position of the company
enabling them to ensure that the financial
statements comply with the Companies Act;

the preparation of the directors’ report;

the preparation and filing of the income tax
return by the due date and paying the tax (if
any) due to the Commissioner of Inland
Revenue by the tax settlement date;

the preparation and filing of VAT Returns and
paying the tax due (if any) to the VAT
Department by the due date;

the appointment of the first auditors of the
company;

ensuring that a copy of the audited financial
statements, duly signed in

original by the directors and the auditor, are
registered with the Registry of Companies
each year;

the preparation, execution and registration of
the statutory Annual Return as well as
any other

statutory forms or notices with the Registry
of Companies;

the appointment of a suitable company
secretary;

the laying of accounts before the general
meeting and ensuring that such general
meeting is duly convened and held in terms
of the Memorandum and Articles of
Association;

the making of a declaration of solvency when
dissolution is proposed; directors are liable
for any misrepresentation;

in certain cases, the making of a request for
the appointment of a liquidator;

the convening of a creditors’ meeting for
winding-up;
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the presentation of certain documents to
creditors in a creditors winding-up;

safe-guarding the assets of the company and
taking reasonable steps for the prevention
and detection of fraud and other
irregularities.

As a general rule, directors are personally liable for
damages in case of any breach of their duties. Their
responsibility is joint and several. Directors may
also face criminal responsibility for ‘company law
crimes’ relating to dissolution and winding up.

Furthermore, and very importantly, the directors of
a company are personally liable for the payment of
income tax and any additional tax and interest due
by the company in accordance with the Income Tax
Act, (Chapter 123 of the laws of Malta) and the
Income Tax Management Act, (Chapter 372 of laws
of Malta).

The Commissioner of Inland Revenue is entitled to
enforce his claim for the payment of the tax by way
of an executive title against the company and may
also proceed with its enforcement against every
principal officer (including a director) of the
company.

Company directors are also personally liable for any
failure to pay any VAT due by the company to the
VAT Department.

8.2.16 Auditors

An auditor is an individual holding a practising
certificate or warrant entitling him to practise in the
field of auditing in terms of the Accountancy
Profession Act, (Chapter 281 of the laws of Malta)
or a firm of auditors duly registered thereunder. A
company in an annual general meeting may appoint
an auditor who may hold office until the conclusion
of the next annual general meeting. A general
meeting is required to re-appoint the current
auditor or change the auditor. The company also
decides the remuneration of the auditor. The first
auditor of the company is appointed by the
directors before the first annual general meeting at
which the accounts are laid. In the latter case, his
remuneration is fixed by the directors.

The auditor’'s main duty is to make a report to the
members of the company on the accounts
examined by him and on every balance sheet and
profit and loss account laid before the company in
general meeting during his tenure of office. The
auditor’s report has to be drawn up in accordance
with generally accepted accounting principles and
practices as defined in the Accountancy Profession
Act, or any regulations issued thereunder.
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Company accounts must be audited by a Maltese
certified auditor. However, it is important to note
that it is the responsibility of the company’s
directors - not of the auditors - to maintain
accounting records and financial statements. The
auditor has a right of access at all times to the
company’s accounting records and other
documentation and is entitled to require
information and any explanations as may be
necessary to perform his duties, as well as all
notices and other communications relating to any
general meeting which a member of the company
is entitled to receive. He also has the right to attend
any general meeting of the company and be heard
on any part of the business of the meeting that
concerns them as auditors.

8.2.17 Annual Returns, General Meetings
and Accounts

A statutory form of Annual Return containing
details of the shareholders, share capital,
shareholding, directors, company secretary,
registered office and certain other corporate details
must be registered with the Registry of Companies
on an annual basis on each anniversary of the
company’s registration and incorporation and made
up to the date of such anniversary.

Every company must have an annual general
meeting and must also prepare annual accounts
audited by a Maltese certified public accountant
and auditor, which accounts must be laid before
the company in general meeting for approval (after
having been duly signed in accordance with the
Companies Act) together with a signed directors’
report and eventually submitted to the Registry of
Companies.

The time allowed for the submission of accounts
before the general meeting is 10 months after the
end of the relevant accounting reference period for
private companies and 7 months after the end of
the relevant accounting reference period for public
companies. Alterations or additions to the
Memorandum and Articles of Association (such as
inter alia changes in the company name and
changes in capital) are effected by extraordinary
resolution of the company in general meeting.
Although there is no provision in the Companies
Act prohibiting general meetings being held via
telephone link or video conference, it is advisable
that the Articles of Association specifically make
provision for this.

8.2.18 Accounting Reference Date
If a company does not expressly establish its

accounting reference date by means of the filing of
the relevant statutory Form R specifying a date in
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the calendar year as being its accounting reference
date with the Registry of Companies within 9
months from the date of its registration and
incorporation, then, the 31st December of each year
is taken by default to be the accounting reference
date.

8.2.19 Public Offerings

A public offering requires the registration of a
prospectus stating the matters specified in Part A
of the Second Schedule to the Companies Act and
include the reports specified in Part Il of Part B the
said Second Schedule. Only public companies may
offer their shares to the public.

In 2005, Malta transposed the provisions of
Directive 2003/71/EC of the European Parliament
and of the Council of the 4th November, 2003 on
the prospectus to be published when securities are
offered to the public or admitted to trading (the
“Prospectus Directive”). These rules underwent a
major revision in 2010 with the adoption of the
amending Directive 2010/73/EU, which directive
was also transposed into Maltese law. The central
competent administrative authority within the
meaning of the Prospectus Directive is the MFSA
acting through the Registry of Companies.

In terms of the Prospectus Directive, the Maltese
law requirements for the drawing-up, scrutiny and
distribution of the prospectus when securities are
offered to the public or admitted to trading are
largely equivalent to those of the other member
states of the EU. In addition, once approved by the
MFSA, a prospectus must be accepted everywhere
else in the EU and the European Economic Area
(EEA) through the single passport mechanism.

8.2.20 Corporate Governance

A “Code of Principles of Good Corporate
Governance” (the “Code”) was published in
November, 2001 and approved by the Council of
the Malta Stock Exchange for adoption by
companies whose securities are quoted on the
Official List or the Alternative Companies List of the
Malta Stock Exchange. The Code does not apply to
Collective Investment Schemes.

The Code is incorporated in and forms an integral
part of the Listing Rules drawn up by the Listing
Authority in accordance with the provisions of the
Financial Markets Act, (Chapter 345 of the Laws of
Malta).

As a result of experience gained and in line with EU
Recommendations and the guidelines laid down by
the Organisation for Economic Cooperation and
Development, the Code was completely revised in
2006.
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The Code is not legally binding and accordingly,
whenever an inconsistency exists between the
Code and a company law provision, the latter will
prevail.

As such, companies to whom the Code applies are
urged by the Code to adopt the principles outlined
therein “so as to provide proper incentives for the
board and management to pursue objectives that
are in the interests of the Company and its
shareholders”.

The directors of a listed company are required by
the Code to include in their Annual Report a
statement of compliance providing an explanation
of the extent to which they have adopted the said
principles. They are also to include in their Annual
Report the effective measures they have taken to
ensure compliance with the said principles
throughout the accounting period. The auditors of
such companies are also bound to include a report
in the Annual Report on the statement of
compliance and the report to shareholders made
by the company and the board of directors of the
company respectively.

In 2006, the MFSA also introduced a set of
“Corporate Governance Guidelines for Public
Interest Companies”. These companies should act
in the “communal interest” besides acting in the
interests of their shareholders. These Guidelines are
also not mandatory and the board of directors and
auditors are not required to make a declaration of
compliance. Nevertheless, public interest
companies are urged to adopt the Guidelines and
to highlight their adherence to such Guidelines in
their annual reports.

In 2013 the MFSA further published a “Corporate
Governance Manual for Directors of Investment
Companies and Collective Investment Schemes.”
This Manual was subsequently revised in
September 2014. The purpose of this Manual is to
provide guidance to directors on how to implement
good governance practices and the MFSA
encourages directors to use the Manual to develop
sound corporate governance practices for the
companies for which they act.

8.2.21 Register of Beneficial Owners

Following publication of the Companies Act
(Register of Beneficial Owners) Regulations, 2017
(the “RBO Regulations”) on the 20th December
2017, Maltese companies will be required, as
described below, to identify and maintain a register
of their ultimate beneficial owners as well as to
provide information on their beneficial owners to
the Malta Registry of Companies which will be
keeping its own beneficial owners register.
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By beneficial owners, the RBO Regulations refer to
any natural persons having direct or indirect
ownership of 25% plus 1 or more of the shares or
more than 25% of the voting rights or other
ownership interests of the company.

With effect from 1st January 2018, companies
seeking to be registered or re-domiciled in Malta
must submit, along with the Memorandum and
Articles of Association of the Company, a statutory
form to be signed by at least two of the company’s
proposed directors (unless the company is to have
only one director) identifying the particulars of
each ultimate beneficial owner of the company and
clearly indicating the nature and extent of the
beneficial interest held by each ultimate beneficial
owner. A similar statutory form will also need to be
submitted by all companies seeking to register any
change in shareholding occurring through a
transfer, transmission, increase, or reduction of
shares or other restructuring of share capital or
changes of voting rights which form will, indicate
whether the change in question has brought about
any change in ultimate beneficial ownership of the
company. Any changes in the beneficial ownership
of a company, even if they do not result in any of
the above-mentioned notifiable changes, must also
be notified to the Malta Registry of Companies
within 14 days of the recording of the change with
the Company.

On top of these notification requirements, as
mentioned earlier above, all companies will now be
required to keep their own internal register of
beneficial owners. While this requirement applies as
from Ist January 2018 to any new companies
registered on or after that date, existing companies
have been allowed a 6-month grace period,
expiring on 30th June 2018, within which they are
to comply with their obligation of maintaining their
own beneficial owners register and to thereafter
also make their first registry of companies filing.
The latter becomes due either when a change in
beneficial ownership is first recorded by the
company after the 30th June 2018 or, if no change
occurs, a first obligatory filing which will be
triggered on the next anniversary of the company’s
incorporation which occurs after the 30th June
2018.

The regime applies to all commercial partnerships,
including limited liability companies, with the
exception of companies listed on a regulated
market and companies the direct shareholders of
which are all natural persons.

Failure to abide by the obligations in the RBO
Regulations may attract joint and several liability of
the Company and its officers, and in certain case
also its shareholders and beneficial owners, for
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lump sum penalties for default coupled with daily
penalties for so long as the default continues.

It is worth noting that the Registry of Companies
will be maintaining its own register of beneficial
owners which will be accessible as from the 1st
April 2018 limitedly by the persons indicated in the
RBO Regulations. It is mainly accessible by relevant
competent authorities and persons subject to
obligations relating to the prevention, combating
and detection of money laundering and combating
of financing of terrorism but third person will also
be able to request access in writing provided that
they are able to show a legitimate interest in the
information they seek to access.

8.3 Continutation of Companies

The continuation, migration or re-domiciliation of
companies into Malta is regulated by the
Continuation of Companies Regulations, 2002 (as
subsequently amended most recently in 2007) (as
amended, the “Continuation Regulations”) each
made in terms of the Companies Act. The
Continuation Regulations govern both the
continuation in Malta of a foreign body corporate
as well as the continuation of a Maltese company in
another country or jurisdiction outside Malta.

The advantages of re-domiciling into Malta from a
foreign jurisdiction include:
access to Malta’s double tax treaty network;
access to Malta’s tax refund system; and

access to Malta’s participation exemption
régime.

8.3.1 Preliminary Requirements

In essence, the preliminary requirements for a
continuation into Malta are the following:

the foreign entity to be continued into
Malta must be a body corporate;

the foreign country must be an
“approvedcountryorjurisdiction”;

the law of the foreign country must
permit continuation;

the foreign entity’s Memorandum and
Articles of Association or constitutive
documents must permit the continuation
into another jurisdiction.

According to current policy, the Registry of
Companies no longer maintains a list of approved
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jurisdictions but accepts any country or jurisdiction
insofar as it is not black-listed by the FATF and its
laws permit continuation. Thus, a company formed
in any jurisdiction may re-domicile to Malta from its
country of incorporation at any time after
incorporation as long as the relevant documentary
requirements are satisfied. However, if the
company re-domiciles to another jurisdiction after
incorporation and then seeks to continue into
Malta, the Companies Registry will not allow the re-
domiciliation to occur, except after the lapse of one
year from incorporation (and this in order to
discourage “jurisdiction shopping ). Likewise, if
following incorporation, the company re-domiciles
to several jurisdictions successively, the Registry of
Companies will only allow the re-domiciliation into
Malta if the aggregate time spent in these
jurisdictions (including the one of incorporation)
exceeds 12 months.

We also require to receive our “Letter of
Engagement (Company Continuation)” and a
completed Company Incorporation Questionnaire
containing all relevant details about the company
to be re-domiciled and providing the documents
needed (i) by the Registry of Companies in
compliance with the documentary requirements set
out in the Continuation Regulations and (ii) for the
purpose of our customer acceptance and anti-
money laundering protocols.

8.3.2 Other Provisions

The Continuation Regulations contain detailed
provisions regarding the various documents that
need to be prepared and submitted to the Registry
of Companies (including inter alia evidence of
corporate action or other corporate authorisations,
consents, company shareholder and creditor
notifications, solvency declarations and legal
opinions) as well as specific provisions regulating
companies requiring a licence under Maltese law,
public companies, authorised foreign trustees and
fiduciaries, pledges of shares and the continuation
of Investment Funds into Malta.

8.3.3 Companies requiring a Licence under
Maltese Law

If the Foreign Entity carries on any activities which
are licensable in Malta (including banking,
investment services, insurance, stock-broking, and
acting as a nominee (fiduciary or mandatary) or
trustee to hold shares in Maltese companies), and
the said activities are also licensable in the Foreign
Country of incorporation, then, it must provide
evidence of the consent of the competent
authorities of that Foreign Country to the
continuation of the Foreign Entity in Malta (to be
translated into English if the original is not in that
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language). If the Foreign Entity is not licensable in
the Foreign Country but its activities would be
licensable in Malta, then a licence must be obtained
in Malta before it can commence operations.

8.3.4 Public Companies

If the Foreign Entity is a public company which has
offered its shares or debentures to the public, then,
the most recent prospectus as nearly equivalent to
the requirements of the Act will be required.

If the Foreign Entity is quoted on a recognised
stock-exchange (being a stock-exchange
recognised by the relevant competent authorities
of the jurisdiction in which the Foreign Entity has
been incorporated), evidence must be produced to
the Registry of Companies that the continuation
has been authorised by the relevant competent
authorities of that stock-exchange (to be translated
into English if the original is not in that language).

Evidence of the current membership of the Foreign
Entity or the method and form of recording such
membership, duly authenticated, must also be
produced to the satisfaction of the Registry of
Companies.

8.3.5 Provisional and Final Registration

The Registry of Companies issues an original
Provisional Certificate of Continuation when he is
satisfied that the documents submitted to him
comply with the Regulations and after his having
provisionally registered the said documents.

At that point, the company is deemed provisionally
registered under the Act.

In practice, a copy certified by the Registry of
Companies of the Provisional Certificate of
Continuation is then submitted to the Registrar of
Companies (or equivalent competent authority) of
the Foreign Country in which the Foreign Entity
had been incorporated or registered in order to
serve as notice of the fact that the Foreign Entity
has now been (provisionally) registered as
continuing in Malta as a Maltese company; such
submission would be accompanied by a request to
have the Foreign Entity struck off the register of
the Foreign Country. The Registry of Companies
requires that the original Provisional Certificate of
Continuation be retained in Malta; this is in order to
allow the original Provisional Certificate of
Continuation to be surrendered to the Registry of
Companies together with the Foreign Entity’s
certificate of cessation or discontinuation issued by
the Registrar of Companies (or equivalent
competent authority) of the Foreign Country in
which the Foreign Entity had been incorporated or
registered.
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Once evidence is provided to the Registry of
Companies within 6 months from the issuance of a
Provisional Certificate of Continuation (extendable
for good cause for another 3 months) that the
Foreign Entity has ceased to be registered in the
Foreign Country (by means of an original certificate
of cessation or discontinuation), the Registry of
Companies issues a Certificate of Continuation
confirming that the Foreign Entity has been
registered as continuing in Malta; as noted
above, the Provisional Certificate of Continuation
must first be surrendered to the Registry of
Companies.

If evidence is not provided within the aforesaid time
limits, the Registry of Companies may proceed to
strike the name of the company (provisionally)
registered as continuing in Malta off the register
and inform the relevant competent authority of the
Foreign Country where the Foreign Entity had
originally been incorporated that the company is
not registered in Malta.

8.3.6 Effects of Registration

With effect from the date of the Provisional
Certificate of Continuation issued by the Registry of
Companies, the company now registered as
continued in Malta:

continues to be a body corporate
registered under the Act and is deemed
provisionally registered in Malta for all
purposes of law; and

is subject to all the obligations and capable
of exercising all of the powers of a
company registered under the Act.

Its constitutive documents (revised as aforesaid)
are deemed to be the Memorandum and Articles of
Association of the company.

However, the registration of a Foreign Entity as a
company continued in Malta in terms of the
Regulations does not operate to:

create a new legal entity; or

prejudice or affect the continuity of the
company; or affect the property of the
company; such company retaining all its
assets, rights liabilities and obligations; or

render defective any legal or other
proceedings instituted or to be instituted
by or against the company; or

release or impair any conviction,
judgement, ruling, order, debt, liability or
obligation due or to become due or any
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cause existing against the company or
against any member, director, officer or
persons vested with the administration or
the representation of the company.

Requests for the registration of a Foreign Entity as
a company continued in Malta are not acceded to
if:

the dissolution or winding up of the
Foreign Entity has commenced or
insolvency proceedings, arrangements,
compositions, recovery proceedings or any
other analogous proceedings have been
commenced by or against the Foreign
Entity; or

a liquidator or special administrator of the
Foreign Entity or a receiver of its property
has been appointed; or

there is any scheme or order in relation
thereto whereby the rights of creditors are
suspended or restricted; or

any proceedings for breach of the laws of
the country or jurisdiction of incorporation
have been commenced against such
Foreign Entity, not being proceedings
arising out of an event which on the date
of the occurrence thereof did not
constitute such a breach.

The effects of provisional registration, therefore,
arise immediately upon the issuance of the
Provisional Certificate of Continuation and there is
no difference at law between the effects of a
provisional registration and a definitive one.

It is advisable in all cases to determine in advance
of commencing the continuation process the
outcome of the Foreign Entity’s continuation
insofar as concerns (i) the register of the Foreign
Country of incorporation (i.e. certain measures may
need to be taken under the law of the Foreign
Country of incorporation to have the Foreign Entity
discontinued in that jurisdiction); and (ii) the effect
at law of the continuation of the Foreign Entity on
any rights, liabilities or assets of the Foreign Entity
(e.g. as far as concerns immovable property in
terms of the “lex situs ).

8.3.7 Existing Pledges of Shares

Where the shares of the Foreign Entity are pledged
by written instrument in the Foreign Country, the
Regulations provide that the pledge can be
maintained in full force and effect by virtue of the
registration (at no cost) in Malta of the statutory

80



Chapter 8: Structures for Doing Business

Form of Notice of a Pledge of Securities (Form
T(2)) within 14 (running) days of the issuance of the
Provisional Certificate of Registration in Malta. Such
pledges continue to be regulated by the law
chosen by the parties and any jurisdiction or
arbitration clauses remain in force.

8.4 Cross Border Mergers

Re-structuring by means of a Cross-
Border Merger is an ideal way to
move a corporate group’s assets and
liabilities from one jurisdiction to
another.

By virtue of the transposition of the European
Community Directive 2005/56/EC on cross-border
mergers of limited liability companies, it is possible
for Maltese public and private companies to be
involved in a cross-border merger involving
companies registered in EU or EEA Member States.
This restructuring method is an ideal way to move a
corporate group’s assets and liabilities from one
jurisdiction to another without having to enter into
liguidation proceedings for the purposes of
dissolving the company whose assets and liabilities
are being transferred.

Due to the inherent cross-border nature of these
transactions, some level of interaction between the
different Registrars is to be expected. Such
interaction has now been facilitated even further
through the introduction of the EU’s Business
Registers Interconnection System (BRIS).

The cross-border merger process is very similar to
that of a domestic merger and includes measures
aimed at protecting the interests of minority
shareholders, employees and creditors of the
Maltese company involved in the cross-border
merger. In the case of certain cross-border mergers
by acquisition, simplified formalities may be applied
which at times may shorten the cross-border
merger process.

Unlike a domestic merger, a pre-merger certificate
would be issued by the Registrars of each Member
State involved in the merger before a final
certificate of cross-border merger is issued by the
Registrar of the Member State where the company
resulting from the cross-border merger is
registered. In practice attention also needs to be
given to certain formalities which may be peculiar
to certain jurisdictions. Ultimately, however, the end
result is the same as that of a domestic merger: the
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acquisition of the assets and liabilities of the
company/ies ceasing to exist by the acquiring
company and, in the cases of a merger by
acquisition and a merger by formation, the issue of
shares by the acquiring company to the
shareholders of the company/ies ceasing to exist.

8.5 Partnerships

8.5.1 Partnerships ‘en nom collectif’

The principal characteristic of the partnership “en
nom collectif is the unlimited and joint and several
liability of all the partners for all the obligations of
the partnership with all their property, present
and future, and not merely up to the amount of
their contribution to the partnership. It may be
formed by 2 or more partners; operate under a
partnership name and has its obligations
guaranteed by the unlimited and joint and several
liability of all the partners. The individual partners
cannot however be sued before the property of the
partnership is first discussed. As between the
partners, each partner is liable for the debts of the
partnership in the proportion fixed in the deed of
partnership and, in default, by law. The partner who
has wholly discharged a debt of the partnership
may claim from the other partners the share due by
each of them.

The official government fees to set up a partnership
are the same as those applicable to limited liability
companies but costs depend on the value of the
contribution. A characteristic of partnerships which
has made them attractive to small and medium-
sized entrepreneurs is that partnerships do not
have to file accounts or Annual Returns with the
Registry of Companies.

8.5.2 Partnerships ‘en commandite’

A partnership “en commandite operates under a
partnership name; its obligations are guaranteed by
the unlimited and joint and several liability of one or
more partners, called the general partners, and by
the liability limited to the amount, if any, unpaid on
the contribution of one or more partners, called the
limited partners. There has to be at least one
general partner and one limited partner. The liability
of the general partners is of a subsidiary nature in
the sense that no action may be taken against them
unless the property of the partnership is first
discussed. The provisions governing partnerships
“en nom collectif apply to this kind of partnership
unless inconsistent with the provisions relating to
partnerships “en commandite .

There are two types of partnerships “en
commandite :
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An ordinary partnership with the contribution
of the partners indicated by their proportion
of interest; and

A partnership with the contribution of the
partners divided into shares. The provisions
relating to shares in respect of a limited
liability company are applicable insofar as
they are not inconsistent with the provisions
relating to the partnerships “en commandite .

8.5.3 Civil Partnerships

It is possible for two or more persons to create a
partnership under our Civil Code, (Chapter 16 of the
laws of Malta). The partners are not jointly and
severally liable for the debts of the partnership and
one of the partners cannot bind the others, unless
they have given him power to that effect. The
object of the partnership must be lawful and in the
common interest of the parties. It is not lawful to
set up a general partnership of all the property of
the partners. There is no registry of civil
partnerships and in this respect no deed has to be
registered at the Registry of Companies, nor are
there any disclosure requirements.

A partnership may be either:

a general partnership of profits: such
partnership includes all that which the parties
acquire by their skill during the partnership,
and the use of the movable or immovable
property intended for the exercise of the
trade or profession of the partner possessing
such property; or

a particular partnership: this type of
partnership may have as its object certain
specified things or the exercise of some trade
or profession.

8.5.4 Assocations ‘en participation’

The Companies Act makes provision for
associations “en participation which are contracts
constituted in writing whereby a person assigns to
another for valuable consideration a portion of the
profits and losses of a business or of one or more
commercial transactions. The liability of the
associate is limited to his contribution while the
association itself does not have a legal personality
distinct from its members.
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8.6 European Economic Interest
Groupings (EEIGs)

In certain aspects EEIGs are similar
to partnerships. No initial capital is
required for them to be formed.

EEIGs in Malta are regulated by the Companies Act
(European Economic Interest Grouping)
Regulations, 2003 which implement Council
Regulation of the European Community on the
European Economic Interest Grouping (EC
Regulation 2137/85). EEIGs were introduced on a
European level in order to facilitate co-operation
among natural persons, companies, firms and other
bodies across European borders. An EEIG may be
formed by groups or associations consisting of not
less than two and not more than twenty persons
for the purposes of facilitating or developing the
economic activities of its members, or to improve
or increase the profits or benefits of such
activities.The objects of an EEIG must relate solely
to the economic activities of its memlbers and to
ancillary activities thereto. Membership of an EEIG
is open to legal entities and to natural persons as
long as these have a connection to at least two
different European Member States, for example, via
their place of registration or the place where their
activities are carried out.

In certain aspects EEIGs are similar to partnerships.
No initial capital is required for them to be formed.
Upon registration EEIGs obtain a separate legal
personality, distinct from that of its members.
Members of an EEIG do not have limited liability
since the EEIG’s obligations are guaranteed by the
unlimited and joint and several liability of its
members. However, the EEIG’s creditors would only
be able to turn to the members once the EEIG’s
property has been discussed.

A key benefit of an EEIG is the possibility of
transferring its official address to another Member
State without the need of being wound up or
creating a new EEIG in the receiving Member State.
The transfer would become effective upon the
lapse of two months from the publication of a
transfer proposal which would have been
unanimously approved by the EEIG’'s members.
Upon the transfer becoming effective, the EEIG
would become subject to the national laws of the
receiving Member State.
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8.7 Societas Europaea

Since our firm’s involvement in the registration of
the first SE in Malta in 2011, we have seen a growing
interest in this corporate structure.

SE Regulation provides
added flexibility to those
public companies situated in
European Member States
whose national laws do not
permit companies to re-
domicile to another
jurisdiction.

Where business is carried out on a European scale,
one could opt to form a European Company (the
Societas Europaea (“SE”) in accordance with
Council Regulation Council Regulation (EC) No.
2157/2001 of 8 October 2001 on the Statute for a
European company as supplemented by Council
Directive 2001/86/EC of 8 October 2001 with
regard to the involvement of employees (the “SE
Regulation”).

The SE is a public limited liability company that has
a distinct and separate legal personality from that
of its members. Subject to prior satisfaction of a
number of requirements, a SE may be established
in four ways:

by means of a merger between two public
companies situated in different Member
States;

through the creation of a holding company;

through the creation of a subsidiary or;

by way of a conversion of a public limited
liability company into a SE.

The SE Regulation is directly applicable in Malta.
SEs having their registered office in Malta would be
governed by the SE Regulation. The SE Regulation
only regulates specific matters relating to an SE,
namely: its formation, board structures, general
meeting, the preparation of annual accounts and
consolidated accounts, winding up, liquidation,
insolvency and cessation of payments, conversion
into a public company and the transfer of an SE’s
registered office. If a matter is not dealt with in the
SE Regulation then reference needs to be made to
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the Maltese law provisions applicable to public
limited liability companies and the SE’s statutes.

Since our firm’s involvement in the registration of
the first SE in Malta in 2011, we have seen a growing
interest in this corporate structure. In particular, the
SE Regulation provides added flexibility to those
public companies situated in European Member
States whose national laws do not permit
companies to re-domicile to another jurisdiction
without entering into liquidation. The transfer
process as regulated by the SE Regulation, enables
the SE to transfer its registered office to another
European Member State with due regard being
given to the interests of minority shareholders,
creditors and employees.

8.8 Oversea Companies
Establishing a Branch or Place of
Business in Malta

8.8.1 Branch Office in Malta

Specific provisions apply under the Companies Act
to foreign (non-Maltese) companies which establish
a branch or place of business in Malta. The term
“companies” applies to all bodies corporate,
whatever their type, constituted or incorporated
outside Malta and the Act refers to them generally
as “oversea companies”.

A foreign company can set up a branch in Malta by
establishing a place of business in Malta. The Malta
branch does not acquire separate legal personality
from its foreign counterpart. It is not “re-
incorporated in Malta and the criterion for its
establishment in Malta depends on having a place
of business in Malta. The registration fees payable
to the Registry of Companies for setting up a
branch are applicable to the registration of new
companies.

8.8.2 Registration of Branch

To the extent that an oversea company actually
establishes a place of business in Malta, the law
obliges the oversea company to register with the
Registry of Companies the relevant documents and
prescribed statutory forms within one (1) month
from establishment in Malta. In essence, it would be
necessary to have an address at which the place of
business is effectively established and also a person
resident in Malta in respect of the activities of the
branch or place of business established in Malta;
the extent of the latter’'s authority must also be
disclosed.
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8.8.3 Subsequent Alterations

If any subsequent alteration is made in:

the Memorandum and Articles of
Association or constitutive documents,
charter or statute of an oversea company;
or

the director/s or company secretary or the
persons vested with the administration or

the representation of an oversea company,
or in the particulars specified above under
paragraph 3.7.2 hereof; or

the names or addresses of the individuals
authorised to represent the oversea
company;

the oversea company must within one month of
any such alteration, deliver to the Registry of
Companies for registration a return containing the
particulars of the alteration, signed by a director,
the company secretary or other authorised officer
of the company.

8.8.4 Obligation to Keep Accounts

It is necessary at law for the oversea company:

to annually deliver to the Registry of
Companies for registration a balance sheet,
profit and loss account and notes to the
accounts prepared in such form, and
containing such particulars and including
such documents as under the provisions of
the Companies Act the directors would - if
the company had been a company formed
and registered under the Companies Act - be
required to make out and lay before the
company in general meeting: provided that
the Registry of Companies may accept for
registration a balance sheet, profit and loss
account and the notes to the accounts
prepared in the form required under the law
of the place of the oversea company’s
constitution or incorporation if, in his opinion
or if as prescribed, such accounts give
substantially the same information as, or
greater information than, that required to be
given by companies formed and registered in
Malta; and

in the event that the information is not
substantially as much or the same as that
required by Maltese law, the Registry of
Companies may accept such accounts in
their then current form, as long as the said
accounts are also accompanied by a profit
and loss account, a statement of assets in
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Malta and charges thereon and notes to the
accounts (made out as nearly as may be in
the form and containing the particulars
required by law for companies formed and
registered in Malta) concerning only such of
the oversea company’s operations, profits or
losses in Malta and assets as may be situate
in Malta as if the branch were a separate
company registered in Malta; and an auditor’s
report thereon; special rules apply to the
form and content of such financial
statements; in short, the Registry of
Companies has the discretion to accept
accounts prepared overseas and also require
that separate accounts be kept for the Malta
operations of the branch;

to keep the usual trade books for the branch
operations and transactions in Malta; and

to keep such records concerning taxable
supplies, exemptions, deductions and
transaction generally as required in terms of
applicable VAT legislation for the purpose of
the branch inter alia drawing up and
delivering returns and payments to the VAT
authorities in Malta.

8.9 Trusts

Maltese law is essentially a civil law system, with a
Civil Code based on Roman Law and on the Code
Napoleon. As a result of 164 years of British rule,
the legal system was supplemented by a large
number of statutes derived from English law.
Although common law is not part of Maltese law,
Maltese public law is based on English law and, in
case of any lacunae in our public law, reference is
made to English law. The same occurs in the case
of private international law where the English
common law is directly applied as the law of Malta,
except where law or judicial trends consistently
adopt different conflicts of laws principles or, as in
the case of succession law, where this has been
superseded by EU instruments. The incorporation
of statutes based on English law has continued until
today, especially in commercial law, although in
recent years and especially following Malta’s 2004
EU accession, EU legislation now has a much
greater influence.

Notwithstanding the strong British presence in
Malta for so many years, trust law and equity
relating to trusts were never absorbed or statutorily
incorporated into Maltese Law and trusts were only
very rarely mentioned in legislation until 1988, when
an Offshore Trusts Act was enacted in 1988 as part
of the launching of Malta, back in the days, as an
“offshore centre”. Since the mid-1990s Malta has
ceased to be an offshore centre, setting itself up,
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instead, as an international financial centre that fully
complies with EU laws.

8.9.1 Background

8.9.1.1 Judicial Approach in Malta

Although in the past the Courts in Malta have
sometimes had to deal with trusts and trustees
involving property located in Malta, this could
hardly be considered to be a reflection of a
consistent Maltese judicial approach at the time.
One can only state that initially there was a broadly
neutral approach to trusts. The Courts have treated
trusts as being subject to the normal rules of
interpretation and subjected them to the same
tests for establishing the validity of legal acts in the
context of unlawful “causa” (or consideration). In
one case, the Court applied the special legal effects
of the transfer of ownership arising from trusts
established by a foreign bankruptcy court and in
another case refused to interfere with the
discretionary powers of a trustee under a
discretionary trust. More recently, and since the
incorporation of the trust into Maltese Civil law,
although internal decisions relating to trusts are
confidential and proceedings are held behind
closed doors, experience has shown that the
Maltese Courts have fully embraced the trust
institute, giving it the full recognition and treatment
it deserves as a legal institute in its own right, that
forms an integral part of the Maltese Civil law.

While up to a few years ago trusts were essentially
alien to the Maltese civil law system, the gradual
phasing in of trusts legislation over the past decade
or so into our domestic legal regime has stimulated
significant interest in academic legal circles and has
interestingly become the subject of several masters
and doctoral theses in the Faculty of Laws of the
University of Malta. This bears testimony to the
increased local academic interest in the study of
the law on trusts.

8.9.1.2 The Offshore Trusts Act, 1988

The source of the Maltese substantive law on trusts
is the Trusts (Jersey) Law, 1984 that, in 1988, was
adopted almost intact by the House of
Representatives in Malta as a model for its Offshore
Trusts Act, 1988 (the "OTA”). In so doing, however,
the House ring-fenced the law to non-residents as it
perceived trusts to be a legal institute neither
accordant with nor beneficial to the Maltese
community, but, instead, a “product” to be offered
to non-residents: in other words, the trust was
envisaged as part of the “offshore” project.

The OTA - brought into force in June 1989 -
provided both for the creation of Maltese trusts as
well as the recognition of foreign trusts. The legal
framework provided by the OTA did not introduce

Guide to Doing Business in Malta

the trust fully into the domestic legal framework (as
it remained unavailable to Maltese residents), but
recognised the institute of trust developed in
common law jurisdictions for international activities.

The OTA recognised and enforced only Maltese
offshore trusts where the settlor and the
beneficiaries were non-residents and the trust
property did not include immovable property in
Malta nor shares, stocks and debentures of a
company registered in Malta. Under the OTA, most
types of trusts were recognised, including fixed,
discretionary, charitable, constructive as well as
accumulation and maintenance trusts, the duration
of which was set at 100 years (except in the case of
a trust with a charitable purpose, where this time
limit did not apply). Apart from providing a
definition for the first time of what constituted a
trust under Maltese law, and of highlighting the
specific functions, duties and rights of the settlor,
the trustee and the beneficiaries in a trust
relationship, perhaps the most important aspect of
the introduction of the offshore trust in Malta was
the number of benefits and exemptions that
came with it. These included tax and duty benefits,
asset protection and anonymity, synonymous with
offshore activity in those days.

Admittedly, the OTA was not much of a success.
By 1994, with the introduction of the Investment
Services Act (Chapter 370 of the laws of Malta),
and later in 2000 (as a result of international
reviews of the Maltese legal system), the fact that
the OTA did not apply internally was causing a
series of difficulties. This notwithstanding, the OTA
was a good statement of trust law, it remained the
basis of Maltese trust law in the future and it also
laid the foundations for the eventual incorporation
in 2004 of the trust into the Maltese Civil Code and
its availability on the domestic plane to Maltese
residents.

8.9.1.3 The 1994 Amendments

After a few years of conducting “offshore” financial
operations, Malta began curtailing the benefits of
offshore legislation with several new laws limiting
the tax advantages obtaining until then. In fact,
even before the release of the OECD 2000
Progress Report in June 2000, Malta was listed as
an “offshore jurisdiction” committed to co-operate
with the OECD in addressing harmful tax practices.
These developments were deemed necessary in
order to bring Malta’s fiscal system into line with
the degree of responsibility required for EU
memlbership as well as to avoid sanctions by
industrial countries and the abrogation of double
tax treaties. Furthermore, the Financial Action Task
Force ("FATF”) had for many years required
financial institutions to obtain and record
information on the identity of their clients, including
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persons beneficially owning or controlling accounts
or funds. In view of these international
developments, in 1994 Malta sought to remedy the
prevailing situation by means of a new package of
legislation, which included, among others, the
amendment of the Offshore Trusts Act, 1988 (which
was re-named the Recognition of Trusts Act,
Chapter 331 of the laws of Malta).

While these amendments eliminated most offshore
activities (in fact, the term “offshore” was also
omitted from the title and body of the law), the
revised legislation modifying activities in Malta
included company continuation provisions in
Malta’s company law aimed at encouraging the
migration of trustees with trusts already
established in other jurisdictions.

Furthermore, these amendments allowed the name
by which the trust was to be known and registered
to be changed at any time if this was in accordance
with the terms of the trust. The protective trust was
also introduced and the terms of the trust could
make the interest of a beneficiary (i) liable to
termination; (ii) subject to restriction on alienation
or dealing; and (iii) subject to diminution or
termination in the event of the beneficiary
becoming bankrupt or insolvent, or any of his
property becoming liable to seizure for the benefit
of his creditors. These amendments also gave the
beneficiary an automatic right to be provided with
an accurate copy of accounts (a right that was
elaborated upon and refined following later
amendments in 2004).

The office of protector was also created by virtue
of these amendments.

Another important principle which was introduced
in Maltese trust law was that of tracing of property,
so that property could be followed where this had
been alienated or dealt with in breach of trust,
unless it was in the hands of a bona fide purchaser
for value without notice of the breach of trust.

8.9.1.4 The Recognition of Trusts Act, 1994

Amendments made to Jersey law were also
replicated in 1994 with the enactment of the
Recognition of Trusts Act (Chapter 374 of the laws
of Malta, hereinafter referred to as the “RTA”). The
amendments were prompted not only by the
number of limitations arising out of the law, but
also because of the strategy adopted at the time
by the Government of Malta for the phasing out of
offshore structures and placing Malta on the world
map as an international financial centre for banking,
insurance, trusts, investment services and funds.

The RTA was enacted so as to enable Malta to
ratify the Convention on the Law Applicable to
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Trusts and on their Recognition adopted at the
Hague Conference on Private International Law on
the 20th October 1984 and operative on the TIst
January 1992 (the “Convention”) and to give full
effect to it in Malta. The Convention came into
force in Malta on the 1st March 1996. The
Convention recognises the impracticability of civil
law regimes adapting their legal concepts or
changing their domestic law to deal with the status
and powers of trustees, the nature of the interests
of beneficiaries in the trust property and the status
of settlors, trustees and beneficiaries. The
Convention specifies the law applicable to trusts
and also governs their recognition. Many provisions
of the Convention were given the force of law in
Malta by the RTA thereby making it necessary, at
the time, to read the RTA in conjunction with the
Convention.

The Convention applies only to those trusts which
are created voluntarily and evidenced in writing.
Consequently, trusts arising by operation of the law
(constructive and resulting trusts) were excluded
from the scope of the Convention. This was due to
the fact that, in the latter case, the concept of trust
is a mere fiction which is used to explain a remedy
for accounting for or transferring property and that,
therefore, trusts which are used as a remedial
device and do not involve the fiduciary
management of funds fall out of the scope of the
Convention.

Under the Convention, once a trust is created, it has
to be recognised. The so called recognition of a
trust concerns the fact that the trust has to be
given, in principle, all those effects which a foreign
law governing the trust attaches to it. Some of
these include the principles that the trust property
constitutes a separate fund, that the trustee may
sue and be sued in his capacity as trustee or that
he may appear or act in such official capacity
before a notary or any other person.

The provisions of the Convention may, unless
otherwise provided for, be disregarded when their
application would be manifestly incompatible with
public policy in Malta and in matters having an
effect on the interpretation or application of the
law of Malta relating to fiscal matters.

In practice, the main impact of the Convention was
that it opened the doors for the free use of trusts
within the internal market. If foreign law trusts and
their effects became recognised, the possibility of
using trusts when needed and appropriate became
obvious as a conseguence, even when all the
elements except the proper law were local. Indeed,
since 1995 many foreign trusts have been used in
purely domestic circumstances. The same situation
happened in ltaly (where the Italian Courts have
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fully accepted the concept of “trusts interni”) and
one expects that the same will be replicated in
other Civil Law countries adopting the Convention.
There are of course concomitant problems with
this: the intellectual weakness of using a foreign law
in local structures (albeit enforceable); the
weakness of the judicial system in having to apply a
foreign law when faced with a problem; and the
lack of qualifications by local professionals in the
foreign law, thereby raising the costs of legal
services. This notwithstanding, foreign law trusts
continued to be used in Malta, even in internal
structures.

8.9.1.5 The Trusts (Amendment) Act. 2004

In 2004, the Trusts (Amendment) Act 2004 was
enacted in Malta in order to fulfil various goals:

it sought to respect Malta’s international
commitments to the OECD and the FATF
by eliminating the “nominee company” as a
tool within the Maltese legal system, thus
discarding the last remaining elements of
ring-fencing and related discriminatory
rules and abolishing certain rules on
confidentiality;

it formally completed the process started
in 1994 of re-directing Malta away from an
“offshore” towards an “onshore” financial
centre; banking, financial, insurance and
investment services laws had all already
been aligned with EU norms in 1994 and
now trust law was able to catch up,
dropping off all its “offshore” features in
the meantime;

it sought to introduce rules of law which
would make Malta an attractive location for
the administration of trusts - both Maltese
law trusts as well as foreign law trusts;

it addressed in detail the taxation of trusts
that had until then been sparsely regulated,;
and

it introduced a detailed regulatory
framework for trustees and fiduciary
activities.

This legislative project was probably the most
significant development in Maltese Trust Law. The
Trusts (Amendment) Act 2004 extensively
amended the Recognition of Trusts Act (Chapter
331 of the laws of Malta), which latter enactment is
now called the Trusts and Trustees Act (Chapter
331 of the laws of Malta, hereinafter referred to as
the “TTA”), thereby reflecting the fact that one of
its principal objects is also to regulate trustees. The
TTA came into force on 1st January 2005. Several
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conseguential amendments to several other laws
were made, the most important being to the Civil
Code which, for the first time, now contains several
articles on the legal nature of trusts, trust
transactions and particular uses and effects of
trusts. There were also amendments to 18 other
laws including the Income Tax Act, the Income Tax
Management Act, the Companies Act and the
Arbitration Act. The TTA also abrogated the RTA.
All these amendments sought to achieve one or
more of the above goals.

The Trusts (Amendment) Act, 2004 was a very
important law with extensive implications. It was of
great importance to the development of fiduciary
relationships in Malta and also of considerable
historical relevance as it effectively introduced
trusts into the civil law of Malta, making trusts
available to the maximum extent possible on the
domestic plane, including in purely domestic
situations. What this Trusts (Amendment) Act,
2004 recognised is the fact that the common law
trust is not necessarily alien to civil law countries
and thereby successfully enabled Maltese residents
to also make use of trusts rather than restricting
trusts to non-residents as the OTA had done.

8.9.2 The Trusts and Trustees
(Amendment) Act, 2014

The most recent amendments to Maltese trust law
came about by virtue of Act Xl of 2014, entitled the
Trusts and Trustees (Amendment) Act, 2014,
following a 5-year review process of the TTA which
was initiated by the Malta Financial Services
Authority (the “MFSA™).

The amendments sought to bring Maltese trust law
in line with the laws of other trust jurisdictions. The
most salient amendments included:

the extension of the maximum period for
which a trust can continue in existence to 125
years from 100 years;

the formal recognition of a non-exhaustive
list of settler-reserved powers including the
right of the settlor to reserve in his favour a
beneficial interest in trust property, the
power to appoint, add or remove trustees,
protectors or beneficiaries and the power to
appoint an investment advisor or manager;

the duty of trustees to avoid conflicts of
interest;

the removal of the 30-year prescriptive
period for certain actions against trustees;

the introduction of provisions regarding the
setting up of Private Trust Companies (called
trustees of family trusts);
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making authorisation a requirement for
trustees who reside in or operating from
Malta and providing clarity in the regulation
of trustees.

8.9.3 Other Recent Developments

One of the latest developments in the area of
Maltese trust law has been the enactment of the
Trust and Trustees (Protected Disability Trusts)
Regulations (Subsidiary Legislation 331.08 of the
laws of Malta). The purpose of these regulations is
to regulate the setting up and administration of
trusts where the beneficiaries include at least 1
person that is a person with disability. These
include regulations on who can act as trustee of
such trusts, for whose benefit such trusts can be
set up, the fees that can be charged and the
mandatory requirement of the appointment of a
protector. The regulations impose additional
obligations on trustees including the notification to
the MFSA of Protected Disability Trusts and also
lay down investment parameters.

Ancillary provisions providing for tax and duty
exemptions in the context of disability trusts and
foundations have also been introduced in the
Income Tax Act and the Duty on Documents and
Transfers Act (Chapter 364 of the laws of Malta).

Malta has also, in 2017 enacted the Family Business
Act (Chapter 565 of the laws of Malta) with the
aim, as stated in the Act itself, of encouraging the
regulation of family businesses, their governance
and the transfer of the family business from one
generation to the next. This Act also seeks to
encourage and assist family businesses to enhance
their internal organisation and structure with the
aim of effectively operating the business and
working towards a successful succession of the
family business.

The Family Business Act introduced very specific
provisions catering for the sensitivities and
vulnerabilities of these kinds of businesses which
show a marked trend of unwinding by the third
generation in the family. The law addresses the
issue of governance and transfers within the family
so as to ensure these businesses continue to
survive given how important they are for the local
economy. The law proposes to cater for a series of
incentives of a financial and fiscal nature but also
goes into some detail in ensuring education and
advisory support as well as dispute resolution
mechanisms to support transfers of interests in
these kinds of structures.

It is also possible for family businesses based
outside Malta to register under the Family Business
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Act in order to qualify for the incentives reserved
by Maltese law for family businesses. This has the
potential of making Malta a very attractive
jurisdiction for the restructuring of family
businesses wherever the operations may be
located. Interestingly this legislation is not limited
to limited liability structures but encompasses
unincorporated firms, holding structures like trusts
and foundations and informal partnerships often
found in families. The Maltese law provisions on the
re-domiciliation of legal organisations may be a
very useful tool for relocating foreign family
companies to Malta in order to enjoy the benefits
that this law grants.

8.9.4 Maltese Trusts: A Species of
Fiduciary Obligation

8.9.4.1 The Introduction of Trusts into Maltese
Law

Trust law in Malta is predominantly found in the
TTA. The roadmap for the teaching and learning of
trusts is set out in the Maltese Civil Code which
classifies trusts as one of the sources of fiduciary
obligations. Article 1124A of the Civil Code states
that:

“(1) Fiduciary obligations arise in virtue of law,
contract, quasi-contract, trusts, assumption of
office or behaviour whenever a person (the
“fiduciary”):

(a) owes a duty to protect the interests of another
person; or

(b) holds, exercises control or powers of disposition
over property for the benefit of other persons,
including when he is vested with ownership of such
property for such purpose; or

(c) receives information from another person
subject to a duty of confidentiality and such person
is aware or ought, in the circumstances, reasonably
to have been aware, that the use of such
information is intended to be restricted...”.

It is therefore imperative to the understanding of
what trusts are and how they are regulated to start
by considering fiduciary obligations. Trusts share in
common with all fiduciary obligations some basic
fundamental elements. Trusts are specifically
regulated by special provisions of the Civil Code
and by the special and detailed law that the TTA is,
but, at a basic level, trusts share important features
with other institutes. As the above-quoted Article
1124 A1) states, the other institutes are contract
(such as mandate or deposit), quasi-contract (such
as unjustified enrichment or “negotiorum gestio”),
office (such as directorships in companies) apart
from law (such as statutory trusts) or behaviour. All
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these give rise to fiduciary obligations and each
have particular effects that are outlined in general
terms in Articles 1124 A and 1124B of the Civil Code.

Although trusts share common characteristics with
other institutes, each institute is distinct under
Maltese law and so one cannot freely apply specific
rules of one institute to the other. Under Maltese
law, the remedies of the particular institute will
emerge from the special law relating to that
institute. If the use of the institute in a particular
case gives rise to fiduciary obligations (and that
may or may not happen, and so the Court will have
to analyse each case on its own merits), the rules in
Articles 1124 A and 1124B will apply and the
additional or extended remedies in those articles
will also be available. The relationship does not
thereby automatically become one of trust and one
does not therefore need to drag the law of trusts in
to provide the additional remedies, as these
remedies today arise from the fiduciary relationship
itself. The end result is that under Maltese law each
institute remains conceptually distinct and this is
consistent with the premise that a trust only exists
when the parties intend a trust to arise (or where
the law specifically provides, as in the case of
constructive trusts). If the parties intend something
else (e.g. mandate), no trust will arise and therefore
it would be illogical to apply trust remedies to a
breach of mandate. What will happen under
Maltese law is that if the breach of mandate
amounts, in the particular case, to a breach of the
fiduciary obligations undertaken and forming part
of the mandate, then the remedies in the Civil Code
for breach of mandate will be supplemented with
the remedies for breach of fiduciary obligations.
The Courts therefore have at their disposal broad
powers to grant adequate remedies for such
breaches. Prior to this amendment to the Civil
Code, the available remedies were not entirely
adequate and the Court was restricted in its
powers.

To avoid any confusion on this point, the Maltese
legislator paid particular attention to oral trusts
because of the difficulty they present in
determining precisely what the parties intended i.e.
whether they intended to create a trust or a
different legal or contractual relationship. As a
result, article 7(2) of the TTA states that:

“(2) Without prejudice to the generality of sub-
article (1), a trust may come into existence
unilaterally or otherwise by oral declaration, or by
an instrument in writing including by a will, by
operation of law or by a judicial decision,

Provided that where assets are held, acquired or
recelived by a person for another on the basis of
oral arrangements of a fiduciary nature, express or
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implied, there shall be presumed to be a mandate
regulated by Title XVIIl of Book Second of the Civil
Code, Chapter 16 or a deposit regulated by Title XIX
of Book Second of the Civil Code, Chapter 16 as the
case may be, unless there is evidence of an
intention to create an oral trust.”

8.9.4.2 Distinguishing Trusts from Other
Institutes

It is very important to distinguish Maltese trusts
from other civil law institutes that may have certain
similar effects, although the fact that various
institutes do indeed have similar effects does not
mean that they are one and the same.

Distinct Fund: The trust property
constitutes a fund of assets which is
separate and distinct from the personal
property of the trustee and the property
held under other trusts. This effect is
important as it insulates the trust property
from claims against the trustee which are
unrelated to the trust in question.

Fiduciary Obligations: Trusts give rise to
fiduciary obligations.

Administration of Assets and Income: A
trustee administers assets and income for

the benefit of beneficiaries and that makes
a trustee similar to any other administrator
except that the trustee becomes the legal

owner of the property.

Enforceable Obligations against Trustee
in favour of the Beneficiary: Trustees are
bound by certain obligations as soon as
they accept the office of trustee. There is a
trust deed or terms of trust (to which the
trustee is not necessarily an initial party,
such as in the case of a testamentary trust)
and the trustee is bound by enforceable
obligations towards the beneficiaries (who
are not parties to the trust deed but
nonetheless have the trust administered for
their benefit).

Remedies: Trusts give rise to certain types
of remedies that one does not usually find
in ordinary cases, so as to ensure that the
remedy is appropriate to the particular
case.

8.9.4.3 Distinctive Features of a Maltese Trust
Relationship

Essentially, under Maltese law:
A trust involves the transfer of property to

the trustee which creates a distinct
patrimony or a distinct fund in relation to
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such property. Such fund is immune from
claims by the personal creditors or spouse
of the trustee, does not form part of the
patrimonial property of the trustee and is
not inherited by the heirs of a trustee.
Similar concepts exist under Maltese law in
the case of the acceptance of an estate
with the benefit of inventory, the holding
and administration by a parent of assets
belonging to a minor, the holding of assets
by a custodian or a portfolio manager and
others. A distinct patrimony is an
universitas rerum: sometimes it is given
legal personality (such as in the case of a
foundation or a company) while in other
cases the personality of the holder of the
assets is used to achieve the legal ability to
perform contractual acts in relation
thereto.

A trust creates fiduciary obligations upon
the trustee. As explained above, fiduciary
obligations are known to Maltese law and
are also found to arise from contractual
arrangements as in mandate or deposit or
from assumption of office (such is the case
of company directors or administrators of
foundations).

Fiduciary obligations arise in favour of the
beneficiaries who are not necessarily a
party to the original grant or settlement.
While this also happens in the case of
onerous donations under Maltese law, the
extent to which beneficiary rights are
enforceable far exceeds the strictures of a
donee as contemplated by the Civil Code.
Indeed, beneficiaries can be unnamed, can
form part of a class, can be successive, can
enjoy very different and varying rights and
need not even be borne at the point in time
when the trust is created. The Courts
protect beneficiaries to a very large extent
and the rights of beneficiaries to
information are quite extensive and are
considered to be of paramount
importance.

The trustee is bound to administer the
property with due care. These are similar to
the duties of any administrator (such as
tutors and curators, directors and
mandataries) except that the trustee is the
owner of the property and, subject to the
terms of the trust, enjoys absolute rights
including the power to sell and substitute
property or to distribute it to the
beneficiaries.
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The rights of beneficiaries in relation to the
trust fund can vary from receiving income,
receiving an annuity, receiving distributions
of capital, use of assets, distribution of
assets, being supported by loans or
guarantees or any combination of these as
may be permitted by the trust instrument.
Although comparable institutes in civil law
(such as usufruct, easements, leases, loans,
annuities and others) could possibly fulfil
specific aims appropriate for each institute,
combining the various possibilities
together raises difficulties in the case of
the civil law institutes: not for trusts,
however.

Essentially one can say that with a Maltese trust
one can achieve anything in terms of beneficiary
benefit that one can achieve with a traditional
Anglo-Saxon trust.

While certain civil law institutes can - and do -
replicate several individual effects of a trust,
difficulties arise when one seeks to achieve a
combination of such effects and to do so with the
inherent flexibility that a trust is able to afford.

8.9.5 The Regulation of Trustees

8.9.5.1 Professional Trustees, Private Trustees
and Private Trust Companies

The TTA distinguishes between professional and
private trustees and has recently also made
provision for Private Trust Companies (“PTCs”)
(which the relevant rules refer to as trustees of
family trusts); all regulated by the MFSA.

A professional trustee is a person who receives
property upon trusts or accepts to act as a trustee
or co-trustee of a trust and who:

either receives or is entitled to
remuneration for acting as a trustee, or

acts as a trustee on a regular and habitual
basis, or

holds himself out to be a trustee.
A professional trustee may be either an individual,
resident or operating in or from Malta, or a
corporate trustee, either registered in Malta or

operating in Malta.

In terms of the TTA, an individual may act as a
private trustee if he is either:

related to the settlor by consanguinity or
affinity in the direct line up to any degree
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or in the collateral line up to the 4th
degree, or

if he has known the settlor for at least 10
years.

In both cases, a private trustee cannot be
remunerated, cannot hold himself out as a trustee
to the public and cannot act habitually as trustee
(meaning that he cannot act as trustee to more
than 5 settlors at any time).

Furthermore, following ACT Xl of 2014, the TTA
now recognises trustees of a family trust (set up as
a company), or PTCs, which must:

have as its objects and activities limited to
acting as trustee in relation to a specific
settlor or settlors;

not hold itself out to the public as acting as a
trustee;

not act habitually as a trustee (and in any
case in relation to not more than 5 settlors at
a time).

Furthermore, the TTA requires that the trust is one
which is created to hold property for the future
needs of family members or family dependants
who are defined as an “individual who is related to
the settlor or to any one of the settlors setting up
the trust, by consanguinity, adoption or affinity, in
the direct line up to any degree, whether ascendant
or descendant, or in the collateral line up to the fifth
degree inclusively.”

Individual private trustees do not need
authorisation to act as trustee but are bound to
follow a strict notarial procedure laid down in the
law. In fact, the TTA provides that a private trustee
may only act as such if he satisfies certain
conditions (for example, a private testamentary
trustee must make an inventory of all trust assets
within 6 months of accepting office, while in the
case of an inter vivos trust, the private trustee must
ensure that the trust is created by a notarial trust
deed). The private trustee must also render in
writing records of meetings with beneficiaries,
advisors or protectors, the exercise of discretion in
appointing or removing a beneficiary, and in
reducing, distributing or advancing trust property.
These records must be delivered to a depositary
notary appointed in accordance with the provisions
of the TTA.

In the case of PTCs, the TTA actually specifies that
these do not require authorisation but are only
required to apply for registration by the MFSA on
the register of trustees of family trusts. The aim of
these provisions is to facilitate the authorisation
procedure in the context of family trusts, in view of
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the fact that they are typically designed around the
needs of a specific family and in any case trustees
would not be offering their services to the general
public.

The registration process is regulated in terms of the
Rules for Trustees of Family Trusts (issued by the
MFSA on the 29th April 2016, in terms of the TTA)
which lay down requisites for the application
process (which include the requirement to have 3
individual directors all of whom must be deemed
by the MFSA to be fit and proper persons and at
least 1 of whom must possess knowledge and
experience in the area of trusts; the requirement to
take out insurance cover and the appointment of a
Money Laundering Reporting Officer), the ongoing
obligations post-registration (including the annual
submission of a certificate of compliance) and also
the surrender or cancellation of registration.

On the other hand, professional trustees, whether
they are resident or operating in or from Malta,
must obtain authorisation from the MFSA
irrespective of the proper law of the trusts they are
administering and whether or not all or part of the
trust property is in Malta. Authorisation will only be
granted as long as certain conditions are satisfied.
These include the applicant being a company
whose objects must include acting as trustee and
carrying on activities ancillary or incidental thereto,
and whose actual activities must be compatible and
connected with the services of a trustee; the
company must also have a Board of Directors
composed of at least 3 individuals of good repute
and possessing experience and qualifications in
financial, fiduciary, accounting or legal services and
whom the MFSA considers to be fit and proper to
carry out the duties of a trustee; furthermore a
minimum amount of capital must be retained
(depending on whether the trustee is a body
corporate or an individual) as a capital adequacy
requirement; and they must maintain insurance
cover which is proportionate to the nature and size
of the trustee’s business operations.

In order for a person to be considered as fit and
proper, the MFSA assesses that person’s
competence and soundness of judgement:

in assessing whether a person is
competent, the MFSA considers whether a
person has had similar responsibilities, his
record in fulfilling them and whether that
person has appropriate qualifications and
training;

in assessing a person’s soundness of

judgement, the MFSA looks at the person’s
previous conduct and decision-taking.
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Another condition for the MFSA to grant
authorisation is that an applicant company must
have adequate systems for maintaining proper
records of the identity and residence of
beneficiaries, of the dealings and the assets of the
trusts to be administered and of compliance with
applicable law. Furthermore, the name of the
company must not be inconsistent with its trustee
activity and, where the company is not registered in
Malta, it must be constituted or incorporated in
what the MFSA considers to be an approved
jurisdiction.

Where the applicant seeking authorisation to act as
a professional trustee is an individual, the MFSA
must be satisfied that such individual is resident or
operating in or from Malta and is a person of good
repute, possessing experience and qualifications in
financial, fiduciary, accounting or legal services and
whom the MFSA considers to be fit and proper to
act as trustee. Furthermore, such individual must
have established adequate systems for maintaining
proper records of the identity and residence of
beneficiaries and of the dealings and assets of the
trusts to be administered.

The authorisation granted by the MFSA to act as a
professional trustee may be general or restricted to
particular specified activities.

In order to avoid any regulatory loopholes, the
definition of trustees has been extended to include
mandataries holding property for another person
and administrators or trustees of private
foundations or other non-charitable foundations.
However, certain exemptions exist for specific
categories of persons and specific types of trusts
from the requirement of obtaining authorisation to
act as a trustee. Thus, for instance, licensed banks,
investment firms or insurance companies licensed
to hold clients’ monies or assets are not required to
obtain authorisation as long as they act as trustee
in the ordinary course of the business for which
they are licensed. Likewise, due to their specific
nature, certain types of transactions in which a
trust is used are exempt from requiring
authorisation in terms of the TTA, such as in the
case of:

trustees of trusts created for the purpose of
holding security in the form of hypothecs,
pledges, assignments or mandates;

trustees of any movable property held as
security and for the benefit of persons whose
entitlement is conditional or determinable in
terms of the trust;

liguidators, curators in bankruptcy or court
appointed administrators;
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advocates, notaries public, legal procurators
or certified public accountants, but only if
acting as trustee is limited to what is
necessary and incidental in the course of
carrying out their profession;

trustees of unit trusts;
trustees of charitable trusts;

co-trustees, as long as the other trustee is
authorised in terms of the TTA;

bodies corporate set up in approved
jurisdictions and which are established solely
for the purpose of holding trust property and
ancillary acts;

parties to a contract who agree to receive
property as trustees in the context of the
performance of such contracts;

persons holding shares in Maltese- registered
companies when such shares do not have
any special voting rights and their nominal
value does not exceed 1.

In other cases that would require authorisation, a
fast-track notification method may be used to
expedite applications by already regulated entities,
instead of having to follow the usual application
procedure. In fact, the TTA provides that a person
licensed in terms of the Banking Act (Chapter 371
of the laws of Malta), or the Investment Services
Act, or the Insurance Business Act (Chapter 403 of
the laws of Malta) or a foreign person with an
equivalent licence issued by the relevant regulatory
authority in an approved jurisdiction, acting as
trustee not in the course of the business for which
they are licensed, must notify the MFSA in writing
of their intention to act as trustee in Malta at least
45 days prior to commencing activities in Malta.
This notification must outline the person’s
proposed activities in Malta and must be
accompanied by such information as the MFSA
may request from time to time. Also, the foreign
applicant must obtain the prior consent of the
relevant regulatory authority to provide trustee
services in Malta. Furthermore, no activities may be
commenced in Malta prior to the MFSA confirming
that it has no objections. This notification
procedure also applies to a person having a licence
or authorisation to act as a trustee issued by the
relevant regulatory authority in an approved
jurisdiction. This enables a foreign licensed trustee
from an approved jurisdiction to establish
operations in a simplified and expeditious manner.
This procedure also applies to a person registered
under the Retirement Pensions Act (Chapter 514 of
the laws of Malta) as a retirement scheme
administrator.

Upon receipt of an application to obtain
authorisation to act as a trustee, in deciding
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whether to grant or refuse authorisation the TTA
lays down that the MFSA must have regard to the
protection of settlors and beneficiaries, the
protection of the reputation of Malta and the
promotion of competition and choice. The TTA also
grants the MFSA the right to cancel or suspend an
authorisation in certain circumstances such as
when the holder of the authorisation is no longer
deemed to be fit and proper to act as a trustee, or
where it has been furnished with information which
is false, inaccurate or misleading or in any other
circumstances under which the MFSA would have
been precluded from issuing an authorisation.

The TTA grants the MFSA extensive regulatory and
investigative powers over trustees whether
authorised or exempt from authorisation or those
requiring registration. It has the right to request any
person who is or appears to be acting as trustee, to
furnish it with information and documentation in
respect of its activities. The MFSA also has the
power to give any person acting as trustee such
directives as it may deem appropriate and any
person to whom the notice is given must obey,
comply with and give effect to such directive within
the time and in the manner stated in the directive.
Such directives may, for example, require that any
person having functions of a trustee be removed or
replaced by another person acceptable to the
MFSA.

The TTA also empowers the MFSA to draw up a
“Code of Conduct” to be followed by all trustees,
whether requiring authorisation or not. The Code
of Conduct currently in force came into effect in
February 2005 and may be viewed on the MFSA’s
website (www.mfsa.com.mt, together with the
relevant form of application for authorisation to act
as trustees, the guidance notes in relation to this
application form, the application form for PTCs and
the rules applicable to PTCs).

The Code of Conduct stresses that a proper due
diligence exercise must be carried out before a
decision is made to act for any new customer.
Trustees must therefore have policies and
procedures in place that are adequate to ensure
that they know the identity of each settlor and
protector, on an ongoing basis, and to the fullest
extent possible, the identity of the beneficiaries.
They must also verify the source of all assets
settled on trust in order to satisfy themselves that
they are not of illicit origin.

This Code of Conduct has been under review and
new Proposed Rules for Trustees and Other
Fiduciaries (the “Proposed Rulebook”), issued by
the MFSA in terms of the same powers given to it
by the TTA, are currently being discussed by the
MFSA following a draft that was issued for
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consultation. The scope of the Proposed Rulebook
is to give greater legal certainty to the current
Code of Conduct and, generally, for increased
standardisation in the industry. It was considered
that a body of rules would leave no room for doubt
as to the nature of the obligations imposed. The
Rules also aim to be more exhaustive and to
effectively codify many of the good practice rules
and policies that were developed over the years,
besides also building on the experience gained over
the more than 10 years since the Code of Conduct
was published.

As the name itself suggests, many of the rules also
apply to mandataries and to administrators of
private foundations and the Proposed Rulebook
has been drafted in a way to achieve clarity as to
the respective applicability. The rules are split into
different sections according to their applicability
(that is those applying generally to persons
authorised in terms of the TTA and those applying
to specific authorised persons).

Whilst building on the existing principles found in
the Code of Conduct, the Proposed Rulebook seeks
to further regulate the operation of trustees both
by elaborating on existing rules as well as by
introducing new requirements such as, for instance,
regulations on the provision of company services,
the regulation of introducers, the office and role of
the compliance officer, as well as a financial
resources requirement and detailed regulation of
the requirement of a professional indemnity
insurance policy.

The Proposed Rulebook was circulated for
consultation and representations were allowed to
be made until 15th February 2017.

Trustees generally must also comply with the
Prevention of Money Laundering Act (Chapter 373
of the laws of Malta) and the Prevention of Money
Laundering and Funding of Terrorism Regulations
(Subsidiary Legislation 373.01 of the laws of Malta).

8.9.5.2 Locating a Trust Business in Malta

Trustee and fiduciary services no doubt form part
of a larger web of services which make up a
financial centre. Trust law brings to a legal system
an enhanced level of efficiency and flexibility and,
because of the remedies it provides, provokes
higher standards of accountability. These are the
benefits Malta has achieved through the review of
its trust law. The drafters of the law have been very
careful to avoid doing anything that would possibly
impinge on the freedom of operation of
international trustees in Malta. The attraction of a
business location is partly provided by a mix of
incentives and the avoidance of disincentives or
difficulties of a legal or practical nature. Having

93



Chapter 8: Structures for Doing Business

joined the EU in 2004, Malta’s ability to extend
“incentives”, especially of a fiscal nature, has been
reduced and the creation of level playing fields has
become the main focus. Having said that, Maltese
legislation inherently presents a fiscally
advantageous environment in which to operate,
which explains why Malta has become the domicile
of choice for various international operations using
Malta as a base from where to conduct their
operations, or for international structures to be
located. The combination of the Parent-Subsidiary
Directive and certain refund rules for shareholders
based on the full imputation system of taxation that
has been adopted in Malta for many years for the
taxation of company profits in Malta, ensure that
Malta does not tax income unnecessarily when it is
more appropriate for the promoters to be taxed in
their own jurisdiction. Malta has also concluded
Double Taxation Treaties with a considerable
number of countries to ensure that the same
income is not taxed twice in cross-border situations
(see Appendix D).

The existence of the Continuation of Companies
Regulations (Subsidiary Legislation 386.05 of the
laws of Malta) are also a very important incentive
for existing trust businesses considering locating
operations in Malta because it eliminates the need
of transferring all the trust business to a new
Maltese entity, with all the consequential
complications that transferring all the trust assets
from the existing trustee to the new trustee would
entail. Assuming the operator wants a Maltese
trust company (using a branch of a foreign
company is always possible), continuance or re-
domiciliation of a company means the trustee
remains the same legal entity and merely changes
its nationality: no assets need to be transferred and
the trust remains fully intact. The trustee should
naturally advise its client of its change in nationality
but otherwise there is no change to the trust. It is
not even strictly necessary for a Maltese trustee to
operate under a Maltese law trust, and the trustee
is free to hold property under foreign law trusts.
Only companies in approved jurisdictions may be
continued into Malta and the list excludes several of
the non-European traditional tax havens, so this
solution is only available in respect of existing
trustees operating from companies offering the
highest standards. It is possible to “jurisdiction hop”
but the Maltese regulator has blocked this to some
extent by demanding that a company must have
been located in a jurisdiction for at least 1 year
before continuing to Malta.

Setting up a branch of a foreign trust company in
Malta is also a possibility, leaving its nationality and
place of incorporation untouched. In this case,
when the applicant is a person having a licence to
act as a trustee issued by the relevant regulatory
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authority in an approved jurisdiction, such person
may follow the fast-track procedure described
earlier and obtain authorisation to operate in Malta
by giving the MFSA 45 days notice of its intent.
This “fast track” system allows foreign trustees the
possibility of using their current regulatory status
to simplify and expedite the process, eliminating
the cost and effort involved in a full application. The
notice must naturally provide all the required
information and the MFSA may impose conditions
or object but this is a very useful incentive to those
who wish to set up in Malta.

There is also the possibility of setting up a
subsidiary in Malta and applying for an
authorisation for the subsidiary to act as a trustee.

Clearly, even in all these cases, the trusts governed
by a foreign law will continue to be governed by
their own law unaffected by the relocation of the
trustee to Malta because Malta will seek to
recognise trusts set up under foreign laws and will
not seek to impose its domestic Trust law or Civil
Law principles on such trusts.

Some may suggest that the introduction of trusts
into a civil law jurisdiction could imply some conflict
with local public policy. This is clearly not the case
for Malta, as Maltese law fully recognises trusts as
part of its domestic law and several provisions of
law on trusts have been embedded in its Civil Code.
In other words, the detailed regulation of Maltese
Trust law will not impact on the foreign law trust
and if the settlor has chosen a specific foreign law
to regulate the trust for particular benefits or
reasons he has identified, Maltese trust law will not
upset his plans if the trustee relocates to Malta or
sets up an operation here.

Furthermore, as the Convention has a “public
policy” reservation, Maltese law has ensured that
the typical public policy arguments in this sector,
which usually emerge from the Civil Code, do not
pose a problem to foreign trusts. In particular,
Article 6(4) of the TTA states that the provisions
prohibiting entails in wills and donations do not
prohibit trusts while Article 6(5) of the TTA
provides that the rules demanding that any post-
death disposition be only made by will does not
apply to trusts. Furthermore Article 6B of the TTA
ensures that the application of any mandatory rules
are applied in a way which preserves the trust
relationship as much as possible. Finally the
possible impact of the domestic rules on reserved
portions (formerly referred to as legitim) on a trust
has also been addressed in a rather radical manner,
and, one might add, differently from the manner
other systems have addressed it, by applying the
personal law of the decujus to succession so that
the Maltese rules on reserved portion will apply to a

94



Chapter 8: Structures for Doing Business

disposition under trusts only if the settlor is
domiciled in Malta at the time of the disposition,
even when the property settled on trust consists of
immovable property situated in Malta. With the
advent of the EU Succession Regulation
(Regulation (EU) No 650/2012 of the European
Parliament and of the Council of 4 July 2012), the
default habitual residence has naturally become the
relevant connecting factor. In most cases of foreign
law trusts administered by a trustee who
commences operations in Malta, this will not be the
case as settlors are most likely not to be habitually
resident in Malta.

The outcome of these and other rules is that there
is little or no danger of a settlement by a foreign
domiciliary, especially from a common law country,
governed by a foreign law, being negatively
affected as a result of an international trust
company transferring all or part of its trust
operations to Malta.

It is sometimes remarked that a risk exists where
the Courts of the trust jurisdiction do not have
sufficient trust experience and may have difficulty
in applying a foreign trust law should the need arise
(in I World vs Vossberg (2004), a Maltese Court
had no difficulty in denying an application for an
injunction against the exercise of a discretion by
the trustee under a discretionary trust governed by
the law of Jersey). This notwithstanding, even this
danger can be managed by introducing a
jurisdiction or arbitration clause in the trust
instrument. Article 8(2) of the TTA states that if
there is a jurisdiction clause in a foreign law trust
referring a matter to the Court of the foreign
country the law of which is applicable, then, the
Maltese Court must stay proceedings and refer the
matter to the foreign Courts. The Maltese Courts
may however issue interim orders for the
protection of any interested party and they enjoy a
discretion on the matter when the trust property is
immovable property in Malta or the settlor or
beneficiaries are domiciled in Malta.

As can be seen, much has been done to render the
process of establishing an operation in Malta
attractive and equally much has been done to
eliminate legal risks which may arise from the
relocation of trustees to Malta.

8.9.5.3 Taxation of Trusts

Where at least one of the trustees of a trust is a
person resident in Malta, tax is normally payable by
the trustee at the rate of 35% on any income and
capital gains “attributable” to the trust.

However, Malta applies the transparency principle
such that certain trust income or gains are deemed
as “not attributable” to the trust and are considered
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to be derived directly by the beneficiaries of the
trust. Transparency applies where:

all the beneficiaries of the trust are either
not ordinarily resident or not domiciled in
Malta, and

all the trust income arises outside Malta (or
is certain tax-exempt income in Malta).

Where the income is not attributable to the trust as
indicated above, no Maltese tax is payable by the
trustee or the beneficiaries of the trust.

More innovatively, a trust may also elect to be
treated as a company ordinarily resident and
domiciled in Malta for all purposes of tax law. When
a trust makes such an election, all provisions in the
Income Tax Acts applicable to Maltese companies
would apply equally to the trust including the tax
refunds applicable to the shareholders of a Maltese
company. Accordingly, the beneficiaries of the
trust would be registered for tax refunds in the
same way as the shareholders of a Malta company
would be registered. Any distributions made by the
trustee to the beneficiaries of the trust would
therefore be deemed to be a distribution of a
dividend for the purposes of claiming tax refunds
under the Income Tax Acts.

The Income Tax Acts contain various provisions
which are intended to ensure that there is a “no
better / no worse” result if one had to opt to set up
a trust when compared to the result if the same
transaction had to be structured without a trust.

Furthermore, the same principle is the guiding
rationale behind the stamp duty provisions for
trusts as contained in the Duty on Documents and
Transfers Act. Stamp duty is normally payable on
the transfer of dutiable assets to the trust, but duty
is only payable on the increase in value at the time
of a distribution to beneficiaries rather than on the
full value of the relevant asset. A number of
exemptions from duty are also available in certain
limited cases.

8.9.5.4 Foreign Trustees using Maltese Trust Law
as the Proper Law

The choice of law to govern a trust is often not an
issue discussed at length by the settlor and the
trustee although it is a very important issue from
several angles. The proper law of a trust governs
several aspects of the trust including its validity, its
construction, its effects and the rules applicable to
its administration. When Maltese law is the proper
law of the trust, then, Maltese law will govern these
matters. Since Maltese law is contained in both the
TTA and in the Civil Code, although this may be
obvious in the case of a trust created by a Maltese-
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domiciled settlor, it may cause some concern to a
settlor who is not domiciled in Malta because
although he may be able to assess the impact of
the TTA, it may not be the case with the Civil Code.
In order to address this concern, Article 6A(3) of
the TTA states that when a Maltese law trust has no
connections with Malta because of the domicile of
the settlor at the time of settlement or because of
the situs of the immovable property, the trust will
be governed only by the TTA and the mandatory
provisions of the Civil Code will not apply,
notwithstanding that the trustee is located in Malta,
the proper law is Maltese, the property (where
movable) is in Malta or the trust deed or
documents are executed in Malta.

8.9.5.5 Security Trustees

Since the introduction of trusts into Maltese law,
the use of trusts in the context of security
arrangements also became possible. This
development has permitted a much greater
flexibility in the Maltese legal approach to security.
This is now not limited to the traditional real or
personal forms of security listed in the Civil Code
but also extends to any arrangement which
operates as security under the fiduciary rule of the
trustee, including the trustee being the creditor
himself. In order to reflect this, the 2004 Trust Law
Amendment Project made amendments to the Civil
Code which specifically deal with security trusts
and security trustees (particularly Article 2095E of
the Civil Code). The amendments state that
security may be created in favour of a trustee for
the benefit of any creditor, and the trustee is in
such cases to be treated as a creditor and is
entitled to be registered as holder of security in the
case of privileges and hypothecs, thus enjoying a
preferential ranking position. The relevant articles
of the Civil Code also continue to state that any
arrangement whereby the rights of a creditor are
legally protected, including any undertaking,
guarantee, mandate, pledge, title transfer, grant,
privilege, hypothec or the placing of property in
possession or control of the trustee with rights of
retention and sale shall constitute security. These
arrangements do not all give the creditor a
preferential ranking position but place assets within
the ownership or control of a creditor, with a right
of retention, or of a trustee for his benefit, and
excluding it from the operation of normal rules on
security and bankruptcy.

The Civil Code also states that a security trustee
has the power and legal interest to file any legal
proceedings for the enforcement of the security,
and that, save as otherwise agreed to in writing, the
security trustee shall not be subject to any
obligations of the creditor. Furthermore it is also
specifically stated that the beneficiaries of a
security trust may assign their debt to third parties,
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and the assignees will enjoy the same rights as the
beneficiaries under the security trust.

Such security arrangements must naturally stand
the test of propriety - otherwise they will be null
and remedies such as the actio pauliana under the
Civil Code or the fraudulent preference actions
would strike them down and the security trustee
would remain bound by some fiduciary obligations
towards the debtor so that he is bound to act
honestly and fairly in the enforcement of rights of
security. Indeed, a trustee will be liable for breach
of duty if he does not act reasonably in the
enforcement of a security trust arrangement.

8.9.6 Concluding Remarks

Maltese trust law is today closer to the classical
English law of trusts than to models found in
offshore centres or traditional tax havens. Unlike
the UK, however, the law establishes a robust and
very detailed regulatory regime, effectively
complementing existing legislation on the
prevention of money laundering and the funding of
terrorism. Malta has also become a successful
location for trust administration, just as it provides
a good location for international banking, insurance
and investment services, and also for the set up of
both domestic and international trust structures.

As analysis will show, the use of trusts becomes
important when the circumstances are such that
make the use of this institute best suited to address
the particular issue at hand. While it is not
necessarily always the best solution in a given case,
the TTA makes trusts fully available on the
domestic plane as a viable option along with a host
of other institutes provided for by Maltese law,
including foundations. While tax planning and
confidentiality are nowadays, in today’s
international regulatory environment and the
conseqguential move towards transparency,
increasingly becoming less of a motive for the use
of such structures, trusts in themselves inherently
contain so many benefits that there still remains
plenty of scope for using trusts in various
circumstances.

8.10 Foundations

Provisions regulating foundations in Malta were
enacted in 2007, as a Second Schedule to the Civil
Code. However, the institute of foundations is not
new to Malta, since well before 2007 the Maltese
legal system had already recognised foundations
through case-law, Canon law and the recognition of
foreign foundations. Thus the Second Schedule to
the Civil Code essentially codified the existing
authority on the subject by creating, in one piece of
legislation, a specific legal regime that deals with
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the rules and principles which govern organisations,
including foundations. This law, therefore, provided
the local and the international community with a
legal framework establishing yet another legal
institute under Maltese law, with its own specific
rules and benefits.

8.10.1 Background

8.10.1.1 A Brief History of Foundations

Up until Justinian’s rule, foundations were still in
their embryonic stage and during this time non-
human entities were not treated as persons. In the
post-classical era (the years between 600 and 1450
A.D)) it became common for donations and
bequests to be made to pious causes, orphanages
and other similar purposes. As a result of this
development, in the case of property bequeathed
for pious causes, the church would act as
administrator of the property so bequeathed, and
this kind of arrangement may today be seen as the
root of foundations. Thus, both the State and the
church recognised the need to enact laws
regulating foundations, with the church
propounding its authority over pious legacies. This
explains the influence of canon law on foundations.
In fact, under Maltese law, pious foundations remain
within the regulatory domain of canon law.

8.10.1.2 Foundations under Maltese Law Prior to
2007

Prior to 2007, foundations were already recognised
in Malta and were mentioned in various legal
provisions, including in the Code de Rohan, in
Ordinance VI of 1868, and in the Income Tax Act of
1948.

Over the years, Maltese case-law has also
consistently recognised foundations and their
separate legal personality, notwithstanding the fact
that domestic law did not expressly regulate
foundations under a specific title of law. In Griscti
vs Albanese (Court of Appeal (1935)) for example,
the Court held that a foundation is created in
accordance with the directions found in wills and
other contracts. In Dottor Enrico Cauchi vs
Giuseppe Pullicino et noe (Court of Appeal (1939))
the Court referred to the ecclesiastical foundation
in guestion as an “enti morali” thus implying that it
has legal personality, and was therefore capable of
receiving an endowment left in a testamentary
disposition.

8.10.1.3 The Second Schedule to the Civil Code

It was only with the coming into force of Act Xlll of
2007 that foundations enjoyed a clear legal
framework within which they could operate. The
sources of this piece of legislation include those
parts of the Italian Civil Code dealing with juridical
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persons, the Civil Code of Quebec, Canon law, the
Trusts and Trustees Act, the Companies Act, and
the provisions regulating the European Foundation.

The Voluntary Organisations Act (Chapter 492 of
the laws of Malta) which regulates organisations
within the voluntary sector, was also enacted in
order to complement the Second Schedule to the
Civil Code in those cases where the organisation
qualifies as a “voluntary” or “non-profit making”
organisation, as defined therein.

8.10.2 Salient Features Of A Maltese
Foundation

The Second Schedule to the Civil Code defines a
foundation as:

“..an organisation consisting of a universality of
things constituted in writing, including by means of
a will, by a founder or founders whereby assets are
destined either:

(a) for the fulfilment of a specified purpose, or

(b) for the benefit of a nhamed person or class of
persons, and are entrusted to the administration of
a designated person or persons. The patrimony,
namely assets and liabilities, of the foundation is
kept distinct from that of its founder, administrators
or any beneficiaries.”

From this definition it follows that a Maltese
foundation:

is an organisation;
enjoys separate legal personality;

is constituted by a founder or founders in
writing, including by means of a will;

consists of a universality of things (its
patrimony) which are entrusted to the
administration of a designated person or
persons (the administrators), which
patrimony and liabilities are kept distinct
from those of the founders, administrators
and beneficiaries;

8.10.2.1 The Establishment of a Foundation

Under Maltese law, a foundation may only be
constituted by means of a public deed inter vivos
or by means of a will, which is required to be drawn
up, received and published by a notary public.
The deed constituting the foundation must, on
pain of nullity, contain the following information
relating to the foundation:

its name;
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its registered address (which must be located
in Malta);

its purposes or objects;

its constitutive assets (Maltese law requires
foundations to be established with an initial
endowment worth at least 1,164.69. In the
case of foundations established exclusively
for a social purpose or as non-profit making,
the initial endowment must be worth at least
232.94);

the composition of its Board of
Administrators;

its legal representation;

in the case of a private foundation, the names
of the beneficiaries (which need not form
part of the deed but may be indicated in a
separate beneficiary statement).

8.10.2.2 The Registration Procedure

Under Maltese law, the registration of a foundation
with the Registrar for Legal Persons within the
Maltese Public Registry is an ad validitatem
requirement for the foundation to be granted
separate legal personality. Once registered the
foundation is issued with a certificate of
registration which is conclusive evidence that the
requirements for registration have been met and
that the foundation is duly registered. This
registration requirement thus offers third parties
dealing with the foundation additional comfort
regarding the actual existence of the foundation.

The obligation to register the foundation lies with
its administrators. The Second Schedule to the Civil
Code also contains detailed rules regarding the
registration procedure, the availability of registered
documents and the consequences of non-
registration.

8.10.2.3 Purpose and Private Foundations

The Second Schedule to the Civil Code provides for
both foundations established for a social or other
purpose (purpose foundations) as well as for
foundations established for the private benefit of
individuals (private foundations).

Purpose foundations do not make provision for
beneficiaries, but are established for a particular
purpose which needs to be indicated in clear terms,
but need not necessarily be a social purpose and
can actually be any lawful purpose. In the case of
purpose foundations the deed must indicate the
way in which the property of the foundation is to
be applied in order to achieve its purpose. When no
such indication is made, the administrators will
exercise their discretion in applying the assets of
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the foundation in such a way that its purpose is
achieved. Furthermore, the deed of foundation may
also indicate how the property is to be applied
once the purpose has been achieved.

Private foundations, on the other hand, are
established for the benefit of one or more persons
or for a class of persons, provided that when the
dominant purpose of a foundation is to support a
class of persons which constitute a sector within
the community, the indication of such a class or of
one or more members of such a class does not
render the foundation a private foundation. The
beneficiaries of a private foundation have legally
enforceable rights against the foundation as stated
by the terms of the foundation and the Second
Schedule to the Civil Code.

In the case of private foundations, although the
deed (excluding the beneficiary statement) is
registered with the Registrar for Legal Persons, the
Second Schedule contains detailed provisions
regarding the accessibility of the deed establishing
the foundation. These provisions ensure that it is
only the founder, the administrators, those acting
under the authority of any court, persons having a
legitimate interest and such other persons who are
permitted access by the deed itself or by applicable
law who may access such documentation. This
preserves the privacy of private foundations (for
the same reasons as a will).

Unless it is evident from the statute that a
foundation is a purpose foundation, Maltese law
deems a foundation to be established for the
private benefit of beneficiaries.

8.10.2.4 The Revocability of Foundations

The statute of a Maltese private foundation may
state that it is revocable. Furthermore, much in the
same way as the principle under Saunders vs
Vautier operates for trusts, a private foundation
may also be terminated upon a demand made by
all the beneficiaries, provided that the founder, if
alive, has given his consent. The revocation of a
foundation does not invalidate acts lawfully carried
out, or any lawful acts which are still in progress.

8.10.2.5 Segregated Cells

The Second Schedule to the Civil Code specifically
permits the setting up of segregated cells within a
foundation, thus permitting the foundation to
achieve particular purposes with particular assets.
Upon the creation of such a cell, its assets and
liabilities will constitute a distinct patrimony from
the other assets and liabilities of the foundation or
of any other cell. Furthermore the assets of the cell
will only be available to satisfy the obligations
entered into by the foundation in relation to that
cell and not for any other liabilities, and the general
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assets of the foundation will not be made available
for the fulfilment of any obligation undertaken in
relation to the cell.

8.10.2.6 The Conversion of Foundations

Maltese law also caters specifically for the
conversion of foundations into other types of
organisations, such as limited liability companies,
partnerships or trusts. This enhances the flexibility
associated with the use of Maltese foundations.

8.10.2.7 Commercial Uses of Foundations

Under Maltese law foundations are generally
prohibited from trading. This notwithstanding,
foundations may still be used in the commercial
sector and the law specifically provides that a
foundation may be endowed with commercial
property, a shareholding in a profit-making
enterprise or any other asset which gives rise to
income. Furthermore a foundation may also be
used as a collective investment vehicle for the
passive holding of a common pool of assets, the
management of which is delegated to a third party,
and as a vehicle for the purpose of securitisation
transactions.

8.10.2.8 The Powers of the Court

The Second Schedule to the Civil Code provides
that the Civil Court in its voluntary jurisdiction has
authority over foundations, their administration, the
beneficiaries and the other parties who have an
interest in the foundation. The Courts are granted
extensive powers in order to make sure that a
robust law regulating foundations is in place, that
the required levels of honesty and integrity are
maintained and that the beneficiaries’ rights are
safeguarded. Administrators, beneficiaries and any
person interested may apply to the Court to seek
directives regarding various arrangements, such as
the variation or revocation of any of the terms of
the foundation deed.

8.10.2.9 Taxation of Foundations

For Maltese income tax purposes unless a
foundation opts to be taxed as a trust, the default
tax position is that a foundation is treated in the
same way as a company that is ordinarily resident
and domiciled in Malta. All tax provisions
regulating Maltese companies will therefore equally
apply to a foundation. The standard applicable tax
rate for a foundation is the same as the corporate
tax rate of 35%. The tax refunds applicable to a
Maltese company would also be available to the
beneficiaries of a foundation. Accordingly such
beneficiaries may claim tax refunds in the same
way as shareholders of a Maltese company do upon
a distribution being made by the foundation (as
further explained in Chapter 12).
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A foundation may, rather innovatively, elect to be
taxed in accordance with the applicable provisions
dealing with trusts for the purposes of the Maltese
Income Tax Acts. If such an election is made by the
foundation all provisions regulating the taxation of
trusts would apply to a founder, the foundation and
its beneficiaries.

Foundations should also enjoy access to the vast
network of Double Taxation Treaties to which Malta
is a party (and as further detailed in Appendix D).

8.10.3 The Players Within A Foundation

The main players within a foundation are the
founder, the administrators and the beneficiaries. A
Supervisory Council or Protector may also be
appointed, just as in the case of a trust.

8.10.3.1 The Founder

The founder is the person who makes the initial
endowment to the foundation, appoints the
administrators and determines the beneficiaries or
the purpose for which the foundation is established.
The founder is also the person who determines the
terms and conditions in accordance with which the
foundation should be governed and managed. He
is, essentially, the creator of the foundation.

While the founder may also act as administrator, in
the case of a private foundation the founder may
also be a beneficiary, provided that in such a case
the founder is not also the sole administrator.

Unless otherwise provided in the foundation deed
the founder retains the right to amend the
foundation deed, substitute, add or remove
beneficiaries, and in the case of a private
foundation the founder also retains the right to
revoke the foundation, if set up as a revocable
foundation. Furthermore, any additional
endowments made in favour of a private
foundation, require the consent of the founder.

The founder may also exercise supervision over the
administration of a foundation, obtain copies of
accounts held by the administrators and of
inventories or descriptive notes in relation to the
assets of the foundation. The founder also has the
right to receive information from the administrators
regarding the conduct of their administration, and
may also appoint members of the supervisory
council or the protector.

The role of the supervisory council or protector is
to provide the founder with an added means of
ensuring that the foundation structure contains the
necessary checks and balances.

99



Chapter 8: Structures for Doing Business

The Second Schedule to the Civil Code also
contains specific provisions dealing with multi-
founder foundations.

8.10.3.2 The Administrators

The board of administrators represents the organ
through which the foundation acts, and is
composed of administrators who manage the
foundation. The administrators are inter alia
responsible for maintaining possession and control
of and safeguarding the foundation’s property. The
administrators are also bound to ensure compliance
with the statute and the law and are granted
powers of administration, representation and
disposition. The Second Schedule to the Civil Code
states that administrators may be remunerated
from the income or capital of the foundation.

Administrators are bound by fiduciary obligations
(Articles 1124 A and 1124B of the Civil Code) such
that they are bound to carry out their obligations
with utmost good faith and to act honestly in all
cases. More specifically administrators need to
ensure that:

the assets of the foundation are used to
pursue the purposes and objects for which
the foundation was set up;

they keep a proper inventory of the assets of
the foundation;

they keep records of all income and
expenditure;

they disclose any conflict of interest;
they do not receive undisclosed profits;

they act impartially when their duties are
owed to more than one person; and

they exercise their obligations with the
diligence of a bonus paterfamilias.

The administrators of the foundation can be natural
or juridical persons, provided that in the case of a
purpose foundation the administrators must be at
least 3 natural persons, or 1juridical person with at
least 3 directors. The law requires the
administrators to file a consent form with the
Registrar for Legal Persons as evidence of their
acceptance to act as such.

Since a foundation enjoys separate legal
personality, as a general rule the administrators are
not liable to third parties for the obligations of the
foundation, except when:

the administrators are guilty of fraud or bad
faith;

they have entered into obligations when
they knew (or ought to have known) that
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there was no reasonable prospect that the
foundation would avoid insolvency;

when they have failed to declare a conflict of
interest; or

when they have committed a breach of duty
in bad faith or have acted negligently.

In the latter case administrators are also liable to
the beneficiaries.

The administrator’s term of office ends upon his
resignation, his removal by the Court, upon the
coming into effect of a condition in the deed of
foundation in terms of which an administrator is
removed from office and in the case of a legal
person, where steps for winding up have been
taken.

Maltese law also requires administrators of a
private foundation and administrators of non-
charitable purpose foundations to be authorised to
act as such by the MFSA, and this in line with the
decision of the Maltese legislator to regulate
trustees and other fiduciaries.

8.10.3.3 Beneficiaries

In the case of private foundations, the Second
Schedule to the Civil Code requires the
beneficiaries to be indicated as clearly and as fully
as possible, and when the beneficiaries are not
ascertainable the foundation is deemed to be for
the private benefit of the founder and his
successors. The administrators may be granted the
power to decide, in their absolute discretion, which
beneficiaries are to benefit, when and in what
manner they are to benefit, and the quantity of
their benefit. It is therefore possible to create a fully
discretionary Maltese foundation that, to a large
extent, would operate in the same way as a
discretionary trust. Furthermore the founder may
choose to appoint a beneficiary subject to a
condition, for a specified time or up to a specified
value.

As regards the rights of beneficiaries, Maltese law
on foundations is very unigue since it contains
detailed provisions dealing with beneficiaries’ rights
which mirror the rules regulating the rights of
beneficiaries under the Maltese Trust law. These
include the right to information from the
administrators regarding the state and amount of
the foundation property, the right to be informed of
their entitlement to benefit, the right to disclaim the
whole or part of their interest, and the right to sell,
charge or otherwise deal with their interest.
However, these provisions dealing with the rights of
beneficiaries are generally subject to the terms of
the foundation deed.

100



Chapter 8: Structures for Doing Business

It is this focus on beneficiary rights that lead
Professor Philip Baker to remark that “/i7f you look
at the laws on foundations, | think you will agree
that there is a real paucity of provisions dealing with
the rights and interests of beneficiaries. Some laws
are, effectively, silent on this point... There is one
exception. Malta has quite a comprehensive
provision, at page 226 of the Handbook, dealing
with the rights and interests of beneficiaries. The
draftsman was clearly inspired by the concept of
the trust, and has adopted many trust ideas. But
with those exceptions, generally the provisions for
beneficiaries are fairly thin and rather limited”
[‘Beneficiaries of Trusts and Foundations’, Philip
Baker, GITC Review, Vol. VI No. 2 at page 7].

8.10.4 Foreign and International
Foundations

Foreign foundations having legal personality under
the foreign law by which they have been
established are recognised in Malta as legal persons
for all purposes of law. This applies also to
international organisations which are afforded legal
personality by virtue of a treaty to which Malta is a
party. Foreign and international foundations,
whether set-up for a social or private benefit, are
obliged to register with the Registrar for Legal
Persons before carrying on any activity on a regular
basis in Malta.

The Second Schedule to the Civil Code also grants
the Minister of Justice the power to enact
subsidiary legislation regulating the re-domiciliation
or continuation of foundations to and from Malta,
thus enhancing the relocation of foreign
foundations to Malta.

Just as in the case of trusts, following 10 years of
practice and experience of Maltese Foundations
law, amendments to the Second Schedule to the
Civil Code dealing with foundations are in the
pipeline.

The proposed amendments include significant
amendments to the provisions on segregated cells
(aimed at making provision for the benefit of
persons with a disability so that families wanting to
make such provision may avail themselves of
foundations that are set up with multiple cells
thereby benefiting from economies of scale),
provisions to allow for the transfer of cells between
organisations and the conversion of the cell to a
new organisation; and the extension of the term for
which a private foundation may be set up which
has been increased from 100 years to 125 years, to
mirror the term for trusts.

Concurrently, amendments to the provisions on
fiduciary obligations regulated by the Civil Code
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are also being proposed, with the aim of bringing
clarity in those instances which have, along the
years, given rise to various disputes and which have
been the subject of various court judgments. One
such proposed amendment disallows prescription
to run in favour of a fiduciary when in possession of
property belonging to others. In all cases the
proposed amendments are aimed at improving
Malta’s offering in the field of foundations and
fiduciary obligations and to make it an even more
robust jurisdiction within which to establish one’s
fiduciary structure.
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CHAPTER 9:

COMPETITION LAW, STATE AID
AND PUBLIC PROCUREMENT

9.1 Competition Law

The firm’s assistance is regularly sought in matters
involving the application of competition law. The
firm’s antitrust experts are often involved in
reviewing cross-border or national agreements to
ensure compliance with EU and Maltese
competition law. The firm assists clients, be they
complainants or undertakings concerned, in
investigations before the Office for Competition
(*OC”) and represents them before the
Competition and Consumer Appeals Tribunal
(“CCAT”) and the superior courts. In the field of
mergers, the firm’s advice and assistance is
frequently sought in relation to the notification
requirement. The firm has also been resorted to for
advice on EU State aid law in complex transactions
in, inter alia, the energy, waste, transport and health
sectors.

9.1.1 The Competition Act

The Competition Act (Chapter 379 of the Laws of
Malta) aims to create well-functioning markets by
curtailing anti-competitive conduct by
undertakings on any relevant market in Malta. The
two central substantive provisions, which
correspond to Articles 101 and 102 of the Treaty on
the Functioning of the European Union (“TFEU”),
prohibit anti-competitive agreements and practices
between undertakings and the abuse of a dominant
position. Apart from these national provisions, the
application of Articles 101 and 102 TFEU is also
triggered when the conduct in question may affect
trade between Member States. The Competition
Act further deals with the enforcement of its
provisions and creates administrative sanctions for
offending undertakings.

9.1.1.1 Anti-competitive agreements and practices

Anti-competitive agreements and practices are
governed by Article 5 of the Competition Act,
which is modelled on Article 101 TFEU. Article 5(1)
prohibits agreements between undertakings,
decisions by associations of undertakings and
concerted practices between undertakings having
the object or effect of preventing,

restricting or distorting competition within Malta or
any part of Malta, in particular, those which:

directly or indirectly fix the purchase or
selling price or other trading conditions;

limit or control production, markets, technical
development or investment;

share markets or sources of supply;

impose the application of dissimilar
conditions to equivalent transactions with
other parties outside such agreement,
thereby placing them at a competitive
disadvantage; or

make the conclusion of contracts subject to
the acceptance by the other parties of
supplementary obligations which, by their
nature or according to commercial usage,
have no connection with the subject of such
contracts.

Any such agreements or decisions are ipso jure null
and unenforceable.

Article 5(3) provides an exception from the
application of Article 5(1) where the following four
conditions are met by the agreement, decision or
concerted practice:

it contributes towards the objective of
improving production or distribution of
goods or services or promoting technical or
economic progress;

it allows consumers a fair share of the
resultant benefit;

it does not impose on the undertakings
concerned any restriction which is not
indispensable to the attainment of the
objective; and

it does not give the undertakings concerned
the possibility of eliminating or significantly
reducing competition in respect of a
substantial part of the products to which the
agreement, decision or concerted practice
refers.
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The burden of proving whether these four
conditions are satisfied falls on the undertakings
claiming the benefit of the exception.

In terms of Article 6 agreements which have a
minimal impact on the market are not subject to
the prohibition in Article 5(1). This is the equivalent
of the de minimis doctrine applied by the European
Commission.

Article 101 TFEU applies concurrently with Article 5
of the Competition Act where an agreement
between undertakings, a decision by an association
of undertakings or a concerted practice may
appreciably affect trade between Malta and any
other EU Member State or States.

Apart from the ‘effect on trade’ criterion which is
not included in Article 5, Article 5 is interpreted and
applied in the same way as Article 101 TFEU. Where
an agreement, decision or concerted practice which
may affect trade between Member States falls
outside Article 101(1) TFEU or fulfils the criteria
mentioned in Article 101(3) TFEU, it may not be
prohibited under Article 5(1) of the Competition
Act.

9.1.1.2 Abuse of dominance

Article 9 of the Competition Act, which is based on
Article 102 TFEU, prohibits any abuse by one or
more undertakings of a dominant position within
Malta or any part of Malta. Dominant position is
defined under the Competition Act as a position of
economic strength held by one or more
undertakings which enables it or them to prevent
effective competition being maintained on the
relevant market by affording it or them the power
to behave to an appreciable extent, independently
of its or their competitors, suppliers or
customers. The Competition Act provides an
illustrative list of abusive practices. In particular,
there is an abuse of a dominant position, where an
undertaking:

directly or indirectly imposes an excessive or
unfair purchase or selling price or other unfair
trading conditions;

limits production, markets or technical
development to the prejudice of consumers;

applies dissimilar conditions, including price
discrimination to equivalent transactions with
different trading parties, thereby placing any
or some of the trading parties at a
competitive disadvantage; or

makes the conclusion of contracts subject to
the acceptance by the other party of
supplementary obligations which, by their
nature or according to commercial usage,
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have no connection with the subject of such
contracts.

Again Article 102 TFEU applies concurrently with
Article 9 of the Competition Act where an abuse of
dominance may affect trade between Malta and
any other EU Member State or States. Apart from
the ‘effect on trade’ criterion which is not required
under Article 9 of the Competition Act, Article 9 is
interpreted and applied in the same way as Article
102 TFEU.

9.1.2 Merger Control

The Control of Concentrations Regulations
(Subsidiary Legislation 379.08 of the Laws of
Malta) provide a regulatory framework for the
notification and assessment of concentrations.
Concentrations which might lead to a substantial
lessening of competition in Malta are prohibited.

A concentration refers to (i) the merging of two or
more undertakings that were previously
independent from each other, or (ii) the acquisition
by one or more undertakings or by one or more
persons already controlling at least one
undertaking, whether by purchase of securities or
assets, by contract or by any other means, of direct
or indirect control of the whole or parts of one or
more other undertakings, whether occurring in
Malta or outside Malta. Notification of a
concentration is required when in the preceding
financial year (i) the aggregate turnover in Malta of
the wundertakings concerned exceeded
2,329,373.40 (formerly 1 million Maltese Liri), and
(ii) each of the undertakings concerned had a
turnover in Malta equivalent to at least 10% of the
combined aggregate turnover of the undertakings
concerned.

9.1.2.1 Protection of Employees following Mergers

The Employment and Industrial Relations Act,
(Chapter 452 of the Laws of Malta) (the “EIRA”)
expressly stipulates that, when a business or other
undertaking is transferred wholly or in part as a
result of a legal transfer or merger, any employee in
the employment of the transferor on the date of
the transfer of the business is deemed at law to be
employed by the transferee. In addition, the
transferee assumes all the rights and obligations
which the transferor had towards his employees.
Consequently, in terms of the EIRA and the
regulations made thereunder, the employees do
not lose any old age, invalidity or survivors benefits
under non-governmental supplementary company
pension schemes. Furthermore, no employee may
be dismissed in connection with the transfer - and
the employer may not set up the transfer as a good
and sufficient cause for dismissal - unless such
dismissal occurs for economic, technical or
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organisational reasons entailing changes in the
workforce. If the transfer involves a substantial
change in working conditions to the detriment of
the employee, and such changes result in the
termination of the contract of employment, the
employer is regarded at law as having been
responsible for the termination. If the undertaking
or business preserves its autonomy, the status and
function of the employees representatives must be
preserved.

Following the transfer, the transferee is also bound
to continue observing the same terms and
conditions agreed by the transferor pursuant to the
current Collective Agreement until its termination
or the entry into force of another Collective
Agreement.

In the case of a business or undertaking being
transferred which employs more than 20
employees (counting all full-time and part- time
employees), the representatives of the employees
affected by the transfer are entitled to be informed
of the date or proposed date of the transfer, the
reasons for the transfer, the legal, economic and
social implications of the transfer for the employees
and the measures envisaged in relation to the
employees. When the transfer affects the
employees conditions of employment,
consultations on the impact of the transfer on such
conditions must then begin.

None of the above applies to the transfer of an
undertaking or business if the transferor is the
subject of bankruptcy proceedings or in the case of
a judicial winding up or other insolvency
proceedings. The regulations made under the EIRA
also do not apply to transfers of administrative
functions or re-organisations of public
administrative authorities.

9.1.2.2 Tax Treatment of Mergers

Council Directive 90/434/EEC of 23 July 1990 on
the common system of taxation applicable to
mergers, divisions, transfers of assets and
exchanges of shares concerning companies of
different member States, as amended by Council
Directive 2005/19/EC of 17 February 2005 (the
“Merger Tax Directive”) has been implemented into
Maltese laws by Legal Notice 238 of 2003 (as
amended by Legal Notice 59 of 2006). Thus, in
the circumstances to which the Merger Tax
Directive applies, tax neutrality is achieved for the
merging company and its shareholders.

In the circumstances not covered by the Merger
Tax Directive, the relevant provisions of the Maltese
Income Tax Acts will apply to mergers. Thus, for
example:
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In case of inbound mergers, a step up in the value
of the assets situated outside Malta may be availed
of, subject to satisfaction of certain conditions;

In case of outbound mergers, the law deems there
to be “no loss / no gain” where the merger does
not produce any change in the individual direct or
indirect beneficial owners of the companies
involved, and the value held by each such ultimate
beneficial owner.

This benefit is available subject to the satisfaction
of certain conditions.

9.1.3 The Office Of Competition And The
Competition And Consumer Appeals
Tribunal

The Malta Competition and Consumer Affairs
Authority Act (Chapter 510 of the Laws of Malta)
establishes the OC and the CCAT (each as defined
above). The CCAT is a specialised tribunal
composed of a judge of the superior courts and
two ordinary members.

The OC is one of the entities within the Malta
Competition and Consumer Affairs Authority. In
terms of the procedural provisions in the
Competition Act, the OC has the power to
investigate anti-competitive conduct and to decide
whether there has been a breach of the EU and/or
the national competition law. Should it find a
breach, it can impose administrative fines based on
the seriousness of the infringement. Remedies
intended to restore the status quo ante may also be
imposed.

The provisions in the Competition Act enabling the
Director General to decide upon competition
infringements and impose fines have been
considered by the Constitutional Court, in the case
Federation of Estate Agents v Director General
(Competition) et decided on 3rd May 2016, to be in
violation of the fair hearing right in the Constitution
of Malta. Legislative amendments are expected to
address this situation in the near future. It is
unlikely, however, that the system of pecuniary
penalties will be removed from the Competition
Act.

Under the Control of Concentrations Regulations
mentioned above, the OC examines and controls
concentrations and may also impose fines, for
instance, for implementing a concentration before
notification or before it is cleared in terms of the
Regulations.

The decisions of the OC can be appealed on points
of law and fact before the CCAT. A further appeal
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on points of law lies from the decisions of the CCAT
to the Court of Appeal.

The OC also carries out an advocacy role by
providing advice to public authorities about the
competition implications of proposals for legislation
or the competition constraints imposed by
legislation, policy or administrative practices. It also
promotes sound trading practices and encourages
undertakings to comply with competition law.

9.1.4 Private Damages Action

Infringement of the competition rules can be used
as the basis for a claim for damages to recover loss
suffered as a result of the infringement. The
Competition Law Infringements (Actions for
Damages) Regulations (Subsidiary Legislation
379.09) transpose the EU Antitrust Damages
Directive (Directive 2014/104/EU of the European
Parliament and of the Council of 26 November 2014
on certain rules governing actions for damages
under national law for infringements of the
competition law provisions of the Member States
and of the European Union, OJ [2014] L 349/1).
Damages cover the right to compensation for
actual loss and for loss of profit as well as the
payment of interest from the time the damage
occurred until the capital sum awarded is actually
paid.

9.2 State Aid

State aid control is an essential element of the EU’s
competition policy. The aim of the EU State aid
rules is to control government interventions
intended to relieve the budget of certain
undertakings by providing them with an economic
advantage where the aid may distort competition
on the market and affect trade between Member
States. Article 107(1) TFEU prohibits State aid
unless this falls within the terms of the derogation
found in Article 107(2) TFEU or could be
considered compatible under Article 107(3) TFEU
or fulfils the conditions of a Commission Block
Exemption Regulation (Commission

Regulation (EU) N°651/2014 of 17 June

2014 declaring certain categories of aid compatible
with the internal market in application of Articles
107 and 108 of the Treaty, as amended by
Commission Regulation (EU) 2017/1084; in
exceptional circumstances, aid may also be granted
in terms of the third and fourth paragraphs of
Article 108(2) (de minimis aid is considered as
falling outside Article 107(1) - see Commission
Regulation (EU) No 1407/2013 of 18 December 2013
on the application of Articles 107 and 108 of the
Treaty on the Functioning of the European Union
to de minimis aid and Commission Regulation (EU)
No 360/2012 of 25 April 2012 on the application of
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Articles 107 and 108 of the Treaty on the
Functioning of the European Union to de minimis
aid granted to undertakings providing services of
general economic interest)). Article 108 TFEU
enables the European Commission to control State
aid and requires Member States to notify the
Commission of any plans to grant or alter aid.
Malta, like all other EU Member States, is subject to
the EU State aid rules.

At a national level, the State Aid Monitoring Board
(“SAMB™), established by Article 57 of the Business
Promotion Act (Chapter 325 of the laws of Malta),
examines State aid in Malta and provides advice
about the aid’s compatibility with the EU State aid
rules. The procedure before the SAMB is regulated
by the State Aid Monitoring Regulations
(Subsidiary Legislation 325.07). New aid must be
notified to the SAMB by the provider of the aid.
After examining the proposed aid, and giving the
provider of the proposed aid opportunity to make
submissions, the SAMB issues a final opinion on the
compatibility or otherwise of the aid. Where the
SAMB considers the aid to be compatible aid, it will
notify the Commission of the proposed aid. On the
other hand, where the SAMB considers that the aid
is not compatible, it will notify the Commission of
the proposed aid only if the provider of the aid
requests it to do so. The SAMB can also examine
non-notified aid, giving the provider of the aid the
opportunity to make submissions, whilst requiring
the provider to suspend the aid until the SAMB
issues its opinion. In the latter case, if the provider
of the aid does not comply with its opinion, the
SAMB will report the matter to the Minister
responsible for the provider concerned, but no
obligation is imposed on the SAMB to notify the
Commission of non-notified aid that it becomes
aware of,

9.3 Public Procurement

The EU has established a complex body of laws
which regulates the acquisition of goods, works,
and services by contracting authorities in Member
States. This body of laws includes provisions of
primary legislation, namely the Treaty on the
European Union (“TEU”) and the TFEU, and, in
specific cases, secondary legislation, namely a
number of Directives. This consists mainly of four
key Directives: the Public Sector Directive
(Directive 2014/24), the Utilities Directive (Directive
2014/25), the Concessions Directive (Directive
2014/23), the Remedies Directive (Directive
1989/665 as amended) and the Utilities Remedies
Directive (Directive 1992/13 as amended).

The EU procurement acquis has been transposed
into Maltese law.
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The national legal framework relating to public
procurement was and still is enacted under the
Financial Administration and Audit Act (Chapter
174 of the Laws of Malta) as the principal piece of
legislation. The framework was revamped in
October 2016 to transpose the new 2014 EU
Directives on public procurement. The key
applicable Regulations are the following:

Public Procurement Regulations of 2016
(Subsidiary Legislation 174.04) (“Public
Sector Regulations”);

Public Procurement of Entities operating in
the Water, Energy, Transport and Postal
Services Sectors Regulations of 2016
(Subsidiary Legislation 174.06) (“Utilities
Regulations”);

Concession Contracts Regulations of 2016
(Subsidiary Legislation 174.10) (“Concessions
Regulations”); and

Emergency Procurement Regulations of 2016
(Subsidiary Legislation 174.09) (“Emergency
Regulations™) (collectively the “Malta
Regulations™).

The Malta Regulations allow for a number of
procurement procedures to be used by contracting
authorities: (a) open and restricted procedures; (b)
competitive dialogue; (¢) negotiated procedure
(with or without publication); (d) framework
agreements; (e) innovation partnership; and (f)
dynamic purchasing systems).

9.3.1 General Characteristics of Public
Procurement

The Malta Regulations impose an express statutory
obligation on contracting authorities (also
specifically named in schedules attached to the
Malta Regulations) to treat economic operators
equally and without discrimination and to act in a
transparent and proportionate manner. The
procurement procedures do not narrow
competition either. Furthermore, contracting
authorities remain bound by the general principles
of EU public procurement law where the public
contract is of a certain cross-border interest.

Contracting authorities are allowed to conduct so-
called preliminary market consultations prior to the
launch of any procurement procedure, including,
engaging in arm’s length exploratory discussions
with economic operators in a specific industry or
sector.

Moreover, in the case of complex procurement,
certain procedures, such as competitive dialogue
and negotiated procedure, are more appropriate
and allow for a degree of flexibility and discussions
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with economic operators during the procurement
procedure.

9.3.2 Thresholds

The Malta Regulations apply irrespective of the
estimated value of the public contract to be
awarded, but naturally different procurement
processes and requirements may apply depending
on the estimated value.

In terms of the Public Sector Regulations, a public
contract with an estimated value up to 135,000 is
specifically regulated by a relatively light-touch
regime loosely referred to as ‘departmental tender
procedures’ which varies from open/restricted calls
for tenders, calls for quotes to direct orders which
are managed by the contracting authority itself. A
contracting authority may not use the following
forms of procurement in case of departmental
tenders: competitive dialogue, competitive
procedure with negotiation, dynamic purchase
systems, electronic auctions and negotiated
procedure without public notice.

Should the value of a public contract exceed
135,000, then the procurement process is generally
managed by the Director of Contracts (acting as a
central procurement agency handling all logistical
and legal matters on behalf of the contracting
authority) and must be in any of the forms
identified by the Public Sector Regulations, the
preferred option being the open/restricted
procedure. Naturally, there are exceptions. Specific
contracting authorities identified by the Public
Sector Regulations are allowed to manage the
procurement process irrespective of the value of
the public contract to be awarded.

If the estimated value of the public contract
exceeds 5,225,000 in case of works, 135,000 in
case of supplies and services and 750,000 in case
of services for social and other specific services,
then other requirements will apply in terms of
publications and remedies, among other things.

In terms of the Utilities Regulations, a public
contract published by an entity working in water,
energy, transport and postal services sectors with
an estimated value up to 418,000 is specifically
regulated by a relatively light-touch regime loosely
referred to as ‘departmental tender procedures’
which varies from open/restricted calls for tenders,
calls for quotes to direct orders which are managed
by the contracting authority itself. A contracting
authority may not use the following forms of
procurement in case of departmental tenders:
competitive dialogue, competitive procedure with
negotiation, dynamic purchase systems, electronic
auctions and negotiated procedure without public
notice.
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Should the value of a public contract exceed
418,000, then the procurement process is
managed by the Director of Contracts and must be
in any of the forms identified by the Utilities
Regulations, the preferred option being the
open/restricted procedure. Naturally, there are
exceptions. Specific contracting authorities
identified by the Utilities Regulations are allowed to
manage the procurement process irrespective of
the value of the public contract to be awarded.

If the estimated value of the public contract
exceeds 5,225,000 in case of works, 418,000 in
case of supplies and services and 1,000,000 in
case of services for social and other specific
services, then other requirements will apply in
terms of publications and remedies, among other
things.

The expeditious award procedure under the
Emergency Regulations can only be resorted to if
the value of the public contract for works, services
or supplies is less than 135,000.

The Concessions Regulations apply irrespective of
the value of the concessions contract, but if the
estimated value is above 5,225,000 a number of
procedural guarantees apply, mainly, prior
information concession notices and contract award
notices.

9.3.2 Privatisations and Public Private
Partnerships

The Malta Regulations do not regulate
privatisations or PPPs specifically. The assessment
of the proposed privatisation or PPP must be
focused on the substance of the structure and
mechanics of the deal, rather than its form. A
competitive award procedure is statutorily required
if the privatisation or PPP entails the purchase of
works, supplies or services from an economic
operator and/or the grant of a concession to an
economic operator (in particular, where there is
transfer of a function).

Even if a competitive award process is not strictly
required by the Malta Regulations for a
privatisation or PPP, the market economy operator
principle under EU State aid law and the general
principles of non-discrimination and equal
treatment which emerge from the TEU and TFEU
may be satisfied by such a competitive award
process so long as it is open, non-discriminatory
and transparent.

The Government of Malta has consistently,
although there are exceptions, launched and
managed competitive award processes for
privatisations and PPPs. The Privatisation Unit
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which was set up in June 2000 usually takes care
of privatisations. As of 2013, Projects Malta Ltd., a
private limited liability company fully owned by the
Government of Malta has been set up specifically to
coordinate and facilitate PPPs.

9.3.3 Public Procurement Remedies

The Public Contracts Review Board ("PCRB”) is the
only judicial body vested with competence to hear
appeals by interested parties or aggrieved bidders
in connection with procurement processes and
public contracts.

Firstly, any interested party may file an appeal at
any time before the close of the call for
competition to challenge any discriminatory
technical, economic or financial specifications or
any ambiguities in the procurement documents or
clarifications or generally any illegal decisions taken
by the contracting authorities.

Secondly, following the close of the call for
competition, any bidder or any interested party
may file an appeal against any decision of the
contracting authority, in particular rejection or
award decisions, within 10 days.

Thirdly, any bidder or interested party may also file
an application to declare a concluded public
contract ineffective if it was concluded without
following a procurement process or in default of
the standstill period. The appeal hearing is
scheduled within approximately T month from the
filing of the appeal and all submissions and
evidence will be heard in one hearing. Following the
conclusion of the hearing, the PCRB must deliver
the decision within a span of 6 weeks, but in
general, it is delivered within 1 week.

Following the delivery of the PCRB’s decision, the
interested party may lodge an appeal before the
Courts of Appeal. The hearing will be scheduled
within a span of 2 months from the date of filing of
the appeal. There will be only one hearing where
oral legal submissions (and usually no further
evidence) are made. Following the conclusion of
the oral hearing, the Court of Appeal must deliver
its judgment within a span of 4 months.
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CHAPTER 10:
INSOLVENCY

10.1 Corporate Re-Structuring:
Conversions, Amalgamations and
Divisions

The Companies Act contains extensive provisions
concerning:

the conversion of commercial
partnerships, such as limited liability
companies (whether private or public),
partnerships “en nom collectif” or “en
commandite” or limited partnerships;

the amalgamation of partnerships “en nom
collectif” or “en commandite” or limited
partnerships;

the amalgamation of companies (mergers
by acquisition);

the amalgamation of companies (mergers
by the formation of a new company);

the acquisition of one company by
another which holds 90% or more of its
shares;

the division of companies (by
acquisition);

the division of companies (by the
formation of new companies);

the division of companies (by the
combination of division by acquisition
with a division by the formation of one or
more new companies); and

the division of companies (under court
supervision).

10.2 Winding Up of Companies
(Liquidation)

A company may wind up voluntarily or
involuntarily. To liquidate a company voluntarily, a
company has to pass an extraordinary resolution
resolving to be dissolved. A company may decide

to liquidate for any reason. In the case of a
voluntary winding up, the company ceases to carry
on its business from the date of dissolution except
so far as may be required for the beneficial winding
up. Any transfer of shares not being a transfer
made with the sanction in writing of the liquidator
and any alteration in the status of the members of
the company made after the date of dissolution is
void.

10.3 Court Winding Up of
Companies

The court may order the dissolution of a company
where:

the business of the company is suspended
for an uninterrupted period of twenty four
24)

months;
the company is unable to pay its debts;

the number of members is reduced below
two (2) and remains so reduced for over six
(6) months; this does not apply to single
memlber companies;

the number of directors is reduced to below
the minimum and remains so reduced for
over six (6) months;

the court is of the opinion that that there are
grounds of sufficient gravity to warrant a
dissolution and the consequent winding up of
a company;

where the period fixed for the duration of the
company expires.

On the hearing of the winding up application, the
court may either dismiss the application or make
an order acceding thereto. The court may also
make such interim orders as it thinks fit. The
Companies Act has very lengthy and detailed
provisions on winding up based on the UK.
Insolvency Act, 1986, including provisions
regulating “fraudulent preference”, “fraudulent
trading”, “wrongful trading” as well as various
offences antecedent to dissolution or in the course
of the winding up.
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10.4 Company Rescue

In 2003, a new procedure regulating company
recovery was introduced in order to provide for the
possibility of a company being rescued
notwithstanding that it is unable to pay its debts or
if it is imminently likely to become insolvent.
Essentially, the court is empowered to place a
company under a company recovery procedure
and to appoint a special controller to take over,
manage and administer the business of a company
for a period to be specified by the court. The court
will grant such an order if it is satisfied that
notwithstanding the bad state of a company, the
financial and economic situation of the company
can be improved in the interest of its creditors,
employees and of the company itself as a viable
going concern.

In 2017, this company rescue procedure was
significantly amended so as to introduce inter alia
the possibility of appointing a mediator. Where a
compromise or arrangement is reached between a
company and its creditors, or any class of them, or
between the company and its members, or any
class of them, the company or any creditors may
with the sanction of not less than two thirds of the
creditors or class of creditors, seek the
appointment of a mediator in terms of the
Mediation Act (Chapter 474). The mediator will
then organise a meeting of the creditors, or class of
creditors, as the case may be, in order for the
creditors and the company to reach a compromise
arrangement. If all the creditors, as a result of the
mediation process, execute a written agreement
containing a compromise or arrangement, such
arrangement shall be binding on all creditors, and
also on the company or, in the case of a company
in the course of being wound up, on the liguidator.
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CHAPTER 11

LABOUR LEGISLATION,
RELATIONS, AND SUPPLY

11.1 Employer and Employee
Relations

The Laws Governing the Employer and
Employee Relations

Maltese employment law is essentially based on the
contractual relationship between the employer and
employee, with certain controls being imposed by
statutory intervention. Whereas certain conditions
of employment are governed by statute, other
conditions such as restraint of trade are
unregulated and parties can therefore agree on
whatever terms and conditions are acceptable to
them and are reasonable in the eyes of the
judicature.

The Maltese legal system is a mixed one where
elements of French and Italian law are
amalgamated to form the basis of Maltese contract
law. The legal theories applied by Maltese Courts
when examining cases concerning the variation of
an employment contract are heavily influenced by
continental doctrine. For historical reasons
however, the legal system applied in modern
employment matters, such as disciplinary action or
constructive dismissal, is strongly influenced by
common law practices.

The main statute relating to employment law is the
Employment and Industrial Relations Act (Chapter
452 of the laws of Malta, hereinafter referred to as
the “EIRA”) which regulates most aspects of the
employee and employer relationship. At least 70
sets of regulations are presently in force, tackling
various aspects of employment law ranging from
family leave entitlements to more sophisticated
subjects such as working time or the protection of
employment in the context of a business transfer.
There are also Wage Regulation Orders in force. A
Wage Regulation Order (also known as a sectoral
order) specifies a number of employment
parameters and rights which are applicable only to
a particular sector of the employment market, for
example the Food

Manufacture Industries Wage Regulation
(Subsidiary Legislation 452.68 of the laws of Malta).
Traditionally, collective agreements are considered
to be binding private agreements and are
enforceable between the parties. Many disputes
between employers and employees are settled in
the Industrial Tribunal which has exclusive
jurisdiction to hear cases relating to dismissal, trade
disputes and other employment law disputes such
as those related to harassment, discrimination and
the observation of the working time requirements,
most of which have originated from Malta’s
membership of the European Union.

11.2 Categories of Employees

A Maltese employee is usually categorised as a full-
timer (also known as a whole-timer) or a part timer.
A full-timer is a person who works an average of 40
hours per week, whilst a part-timer is an employee
who works less than the full-time or the whole-time
weekly hours of work. Broadly speaking, part-
timers are not to be treated less favourably than
full or whole-timers in so far as remuneration and
benefits are concerned. Pro-rata calculations and
payments as compared to whole-timers or full-
timers are usually applicable to part-timers. Also,
under the Part-Time Employees Regulations
(Subsidiary Legislation 452.79 of the laws of Malta)
part-timers are entitled to pro rata benefits, leave
and other entitlements. A similar right not to be
treated less favourably also applies to fixed-term
contract employees as compared to those
comparable employees employed on an indefinite-
term contract.

It is also possible to engage employees to work on
zero-hour contracts (or on a “casual basis” as it is
more commonly referred to in Malta). Moreover
there is no obligation for an investor to hire a
minimum number of Maltese nationals.

Within the local employment market there is an
increasing trend to opt for gig working, however in
practice this tends to be quite restricted. This is due
to the fact that Maltese law regulates self-
employment through the Employment Status
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National Standard Order (Subsidiary Legislation
452108 of the laws of Malta, hereinafter referred to
as the “Self Employment Regulations”) which tends
to restrict the use of self-employment in Malta.
Conseqguently, employers and employees tend to
opt for contracts of employment unless they feel
that a self-employed arrangement can be in place
notwithstanding the Self Employment Regulations.

11.3 Hiring and Working in Malta

11.3.1 Recruitment

Maltese employers recruit through a variety of
sources, the most popular being advertising in
newspapers and fee-charging employment
agencies. The Jobsplus Corporation is a
government-run corporation which provides a free
recruitment service, normally used by employers to
recruit less senior employees. Private employment
agencies require a licence to operate. The said
licence is issued by the Department of Employment
and Industrial Relations after the prospective
applicants go through an ad hoc application
process.

11.3.2 Work Permits

Since the freedom of movement principles in
relation to citizens of the EU are respected, EU
citizens (other than Croatian nationals) have not
required a work permit to work in Malta since June
2011. The principle established in the Immigration
Regulations (Subsidiary Legislation 217.04 of the
laws of Malta) is that an EU citizen may reside in
Malta, but where such residence is to exceed 3
months the EU citizen is to apply for a permit to
reside in Malta. This administrative procedure is
fairly straightforward and is not document
intensive.

On the other hand, non-EU citizens and Croatian
citizens always require a “single-work permit” in
order to work and reside in Malta. Although the
Maltese government has not yet specified when
Croatian nationals will be exempt from work permit
requirements, under EU rules, the right of Croatian
nationals to work as an employee in another EU
country may be restricted by transitional
arrangements until 30 June 2020. A single-work
permit can be obtained within 3 months and is valid
for one year, and is renewable for further periods of
1year. If a non-EU citizen wishes to be employed in
Malta, he/she must have a genuine prospect of
securing employment before entering Malta to
work and the employer needs to prove that the
employee’s skills are not easily found within the
Maltese Islands. In addition to this, Identity Malta
(an agency established by the Government of
Malta) has recently launched a new scheme,
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referred to as the “Key Employee Initiative”, which
seeks to facilitate the employment of highly-
specialised non-EU individuals, who wish to be
employed in Malta. The scheme is available to
managerial or highly-technical posts which require
the relevant qualifications or adequate experience
related to the job being offered and where the
prospective gross salary is of at least 30,000.

Malta has also implemented EU Directive
2014/66/EU of the European Parliament and of the
Council of 15 May 2014 on the Conditions of Entry
and Residence of Third-Country Nationals in the
Framework of an Intra-Corporate Transfer. This
directive has been implemented in Malta through
Subsidiary Legislation 217.21 of the laws of Malta,
and seeks to enable the secondment of non-EU key
personnel which are already in employment with a
group company, to work within another company
within the same group throughout the EU. This will
result in new skills and knowledge, innovation and
enhanced economic opportunities for the host
entities.

11.3.3 Discrimination

The Constitution of Malta and other Maltese
employment statutes protect employees from
discrimination on the grounds of sex, religion, race,
disability, age and sexual orientation. Discrimination
against part-timers and persons employed on
fixed-term contracts is also regulated.

Discrimination at the work place is unlawful as far
as recruitment, treatment during the course of
employment and termination is concerned. Chapter
4 of the Maltese Constitution protects persons from
being discriminated against on a number of
grounds in every aspect of life, including work. With
the advent of EU membership, a number of anti-
discrimination provisions with direct relevance to
the workplace were included in the EIRA and a
number of statutory instruments were introduced
in order expand upon the general principles found
in the EIRA. Such instruments include the Equality
for Men and Women Act (Chapter 456 of the laws
of Malta) which focuses on sexual discrimination;
the Employment and Industrial Relations
Interpretation Order (Subsidiary Legislation 452.89
of the laws of Malta) which instructs the Industrial
Tribunal to refer to the EU Directives on
discrimination, and the Equal Treatment in
Employment Regulations (Subsidiary Legislation
452.95 of the laws of Malta) which focuses on the
principle of equal treatment in relation to religion
and religious belief, racial or ethnic origin, disability,
age and sexual orientation. In order to strengthen
the equality and human rights framework in Malta,
the Government has also proposed the following
bills:
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a bill to implement an Equality Act that will
aim to meet the highest anti-discrimination
and equality standards, and which will repeal
the Equality for Men and Women Act
(Chapter 456 of the laws of Malta); and

a bill to implement a Human Rights and
Equality Commission Act that will set up an
equality commission.

11.4 Contracts of Employment

11.4.1 Form

According to Maltese law, every employee must
have a written contract of employment or a
minimum statement of conditions. Such a contract
of employment may be written or verbal. However,
if the contract entered into is verbal, the employer
then has 8 working days to give the employee
either a contract of employment or a written
statement of minimum conditions according to the
Information to Employees Regulations (Subsidiary
Legislation 452.83 of the laws of Malta). Such
information includes normal rates of pay, overtime
rates, hours of work, place of work, and a reference
to all the leave to which an employee is entitled.

1.4.2 Probationary Period

The probationary period within which the employer
may terminate the employment of the employee
without assigning any reason is set at a maximum
of 6 months for non-key employees. However if the

employee’s employment is of a technical, executive,

administrative or managerial nature and the
employee’s wage is at least double the minimum
wage, the probationary period is usually set at 1
year.

1.4.3 Confidentiality and Non-
Competition

The Maltese Courts have adopted the English
doctrine that an employee is bound by a general
duty of good faith and a duty not to disclose the
employer's confidential information. This is
strengthened by a statutory provision in the Civil
Code (Chapter 16 of the laws of Malta) which
stipulates that an employee owes a fiduciary
obligation not to disclose or use confidential
information he had access to during the course of
his employment.

Recent Maltese jurisprudence on non-compete
clauses, has separately held enforceable a clause
which prohibits the employee from soliciting clients
of the employer with whom he had contract. A
general clause which prohibits direct competition
with the employer after the employment has been
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terminated has been declared by the Maltese
Courts to be unenforceable. Similarly, general
provisions which purport to restrict employees
working for competitors after termination of the
employment will rarely be enforceable, even if they
are reasonable and the employer has a legitimate
interest to protect (for example, confidential
information or trade secrets). The Maltese Courts
have emphasised that the limitations of time and
market have to be reasonable within a small area
such as the Maltese Islands. An ex-employee
cannot be forced to leave his country in order to
pursue his vocation.

11.5 Pay and Other Incentives

11.5.1 Basic Pay

For the year 2017, the national minimum wage per
week for whole-time employees is the following:

Age Weekly Minimum Wage

Age 18 years and over €169.76
Age 17 €162.98

Age 16 €160.14

On the 28 April 2017 the social partners signed a
National Agreement on the Minimum Wages, which
agreement was made effective via the National
Minimum Wage National Standard Order
(Subsidiary Legislation 452.71 of the laws of Malta,
hereinafter referred to as the “Minimum Wage
Regulations”). The Minimum Wage Regulations
established the following:

Employees on a minimum wage shall, upon
completion of the first year of employment
with the same employer be entitled to
mandatory increases (over and above the
Cost of Living Adjustment (“"COLA”) for
2017, 2018 and 2019), of 3 per week in the
second year of employment, and upon
completion of the second year, to an
additional 3 per week.

Employees earning more than the basic
minimum wage will still be entitlement to
the portion of the increases mentioned in
point 1, above during the second and third
year of employment.

For existing employees on the minimum
wage who have been with the same
employer for more than a year, as on the
date of signing of the agreement this
measure will be introduced as follows:
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With effect from 1st January 2017: up
to a maximum of 3 per week
adjustment as per point 2 above.

In 2018: up to a maximum of 3 per
week adjustment as per point 2
above.

In 2019: the balance to reach an
increase of 6 in the minimum wage
provided that the employee will have
been in employment with the same
employer for three years or more.

Employees on the minimum wage who are
transferred or offered new employment
with another company within the same
group of companies will carry their
accumulated years of service for the
purpose of the increases stipulated above.

Overtime at one-and-a-half times the normal rate is
generally paid in respect of additional hours
worked in excess of 40 hours per week. On the
other hand, more senior employees are normally
paid monthly in arrears and are generally not paid
for overtime since their remuneration package is
deemed to compensate them for any overtime
worked.

11.5.2 Fringe Benefits

Common fringe benefits may typically include
private health insurance and cars (particularly for
more senior employees). Such fringe benefits are
usually contractual and employers may not
unilaterally withdraw them. On the 8" August 2017,
a new legal notice was published, whereby a
number of changes were made to the Fringe
Benefit Rules (Subsidiary Legislation 123.55 of the
laws of Malta). One of the changes concerns the
value of share option benefit schemes, which shall
be subject to tax at the rate of 15%. The value of
share option benefit scheme, now also includes
share award schemes. The benefit shall be deemed
to be provided on each date that shares are issued
or transferred to the beneficiary in terms of the
share award scheme in question. The value of the
share option benefit scheme shall be calculated by
assessing the market value of the shares less any
amount which has been paid or payable by the
employee for such shares. The income represented
by the value of the benefit shall be subject to tax at
the rate of 15%.

11.5.3 Deductions

Although generally, according to the EIRA,
employers are prohibited from making deductions
from pay, they are obliged to deduct income tax at
source through the Final Settlement System
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("FSS”) scheme. They are also obliged to deduct
employees' National Insurance contributions (social
security contributions). Further deductions such as
trade union membership fees or occupational
pension scheme contributions may only be
deducted with the written consent of the
employee.

11.6 Hours of Work

The usual working week is 40 hours in most sectors
of employment. Specific limitations on the hours of
work are imposed by the Organisation of Working
Time Regulations (Subsidiary Legislation 452.87 of
the laws of Malta, hereinafter referred to as the
“Working Time Regulations”) on the hours worked
each day and each week by workers (this includes
employees and agency workers). Generally working
time must not average more than 48 hours per
week over a reference period of 17 weeks.
Manufacturing and tourism industries have a
reference period of 52 weeks and collective
agreements may also extend the reference period
from 17 weeks up to a maximum of 52 weeks.
Under the Working Time Regulations however, a
Maltese worker may opt out of the Working Time
Regulations in order to work more than the 48-hour
average stipulated by law.

Workers are also entitled to a daily rest of at least 11
consecutive hours in each 24-hour period and a
weekly rest period of not less than 24 hours in any
seven-day period. Night workers (i.e. where at least
3 hours of daily working time is worked at night as
a matter of course) must not work in excess of 8
hours in each period of 24 hours if the type of work
carried out is particularly strenuous.

11.7 Holidays, Family Leave, Sick
Leave and Other Time Off

11.7.1 Vacation Leave

The Organisation of Working Time Regulations
(Subsidiary Legislation 452.87 of the laws of Malta)
give the employee a right to 200 hours of paid
vacation leave. Any leave taken beyond that period
is taken at the option of the employer and is usually
unpaid. Annual leave accrues on a pro rata basis
from the first day of employment. Money may not
be paid in lieu of untaken statutory holiday
entitlement except on termination of employment.
According to the National Holidays and other
Public Holidays Act (Chapter 252 of the laws of
Malta) there are 14 national and public paid holidays
per annum. These are to be given over and above
the statutory annual vacation leave, to the extent
they fall on a working day for the employee.
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1.7.2 Maternity Leave

Subject to satisfying the necessary statutory
criteria, a woman is entitled to 18 weeks of
maternity leave. The first 14 weeks are on full pay
and 4 weeks at the minimum wage rate payable by
the social security department. An employee who is
pregnant, breastfeeding or has recently given birth,
and who could be exposed to a risk at work that
could jeopardise her health and safety and/or the
pregnancy or the child, is entitled to special
maternity leave for as long as the risk exists.

With effect from July 2015 a maternity leave fund
was launched. By means of this fund, employers in
the private sector are entitled to a reimbursement
of the salary of the 14 weeks maternity leave paid
to their employees. For this purpose private sector
employers are obliged to pay a contribution to the
said fund, which contribution is calculated on the
number of employees employed.

1.7.3 Adoption Leave

According to the Adoption Leave National
Standard Order (Subsidiary Legislation 452111 of
the laws of Malta), all employees who are the
parents of an adopted child are entitled to an
uninterrupted period of 18 weeks of adoption leave.
The entitlement is the same as maternity leave,
meaning that 14 weeks are fully paid by the
employer with right of reimbursement from the
maternity leave fund, whilst an additional 4 weeks
which are unpaid and optional, if taken, will be paid
at the minimum wage rate by the social security
department. If both parents are in employment and
if both wish to avail themselves of adoption leave,
such leave is to be divided between them as they
may agree in writing. During such period of leave,
the employee shall be entitled to all the rights and
benefits which may accrue to other employees and
shall also be entitled to resume work in the post
previously occupied upon return to work.

1.7.4 Parental Leave

According to the Parental Leave Entitlement
Regulations (Subsidiary Legislation 452.78 of the
laws of Malta, and hereinafter referred to as the
“Parental Leave Regulations”), both parents who
are in employment have the right to be granted
unpaid parental leave in case of birth, adoption,
fostering or legal custody of a child to enable them
to take care of that child for a period of 4 months
until the child has attained the age of 8 years.
Parental leave can be availed of in established
periods of T month each. An employee must have at
least 12 months continuous service with his
employer to be eligible to apply for parental leave,
unless a shorter period is agreed to. Moreover, the
Parental Leave Regulations also provide that the
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employee’s balance of parental leave is to be
transferred to a new employment.

1.7.5 Leave for Medically Assisted
Procreation

The Leave for Medically Assisted Procreation
National Standard Order (Subsidiary Legislation
452114 of the laws of Malta) sets out the minimum
requirements to grant a period of paid leave to
employees who undergo the process of medical
assisted procreation. Prospective parents who
undergo the process of medically assisted
procreation, in or outside Malta, shall be entitled to
100 hours of paid leave which is to be shared
between the parents who are in employment. If the
prospective parent who will be the receiving person
is in employment, the employee shall be entitled to
60 hours of paid leave. On the other hand, if the
prospective parent who is not the receiving parent
is in employment he or she shall be entitled to 40
hours of paid leave. The 100 hours of paid leave for
medically assisted procreation shall be granted for
every process of medically assisted procreation, up
to a maximum of 3 processes.

1.7.6 lliness

Employees absent from work by reason of sickness
have a right to receive sick pay from their
employer. The number of days that may be taken
as sick leave varies according to sector, however, in
terms of the Minimum Special Leave Entitlement
Regulations (Subsidiary Legislation 452.101 of the
laws of Malta), in default of an applicable Wage
Regulation Order, an employee is entitled to the
equivalent in hours of 2 working weeks per year.
Part of the cost may be recouped from the social
security department in that employers may deduct
the benefits that are received by the employee
from the wages due.

1.7.7 Other time off

Employees are entitled to injury leave of up to 1
year on full pay. Such benefit is payable by the
employer and may be reduced by the injury benefit
which the employee receives from the State.

In terms of the Minimum Special Leave Entitlement
Regulations (Subsidiary Legislation 452.101 of the
laws of Malta), in default of an applicable Wage
Regulation Order, an employee is entitled to 1 day
of bereavement leave, 2 days of marriage leave, 1
day of birth leave, and jury service leave for as long
as it is necessary.

11.8 Termination of Employment

11.8.1 Individual Termination
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An employer wishing to terminate the employment
relationship must be careful to comply with both
the statutory and contractual requirements with
regard to reasons for and procedures leading to
dismissal.

11.8.2 Notice

The EIRA lays down a minimum period of notice
that will apply where the indefinite contract of
employment does not make any provision for
notice. According to the EIRA, an employee on an
indefinite term contract (be it full time or part time)
may terminate the contract of employment by
giving notice to the employer of his intention to
resign from the end of the notice period.

The statutory minimum period of notice depends
on the length of time the employee has been in
employment with a particular employer. The notice
cannot however exceed a maximum of 12 weeks.
The statutory notice periods apply to all categories
of employees.

The EIRA provides that longer periods may be
agreed by the employer and employee in the case
of technical, administrative, executive or managerial
posts. There are no notice periods for termination
for “good and sufficient cause” (e.g. gross
misconduct).

If an employer prefers that an employee does not
work his or her notice period, the general practice
is for employers to pay salary in lieu of the notice
period. There are no special formalities for making
such payments (except as to the deduction of tax
where required).

The EIRA also specifies that an indefinite contract
may be terminated by the employer for reasons of
redundancy. By inference, it can be deduced that a
definite term contract of employment may not be
terminated for reasons of redundancy. The EIRA
establishes that the notice period that is applicable
to resignations also applies in cases of redundancy.
In some industries there may be enhanced
contractual redundancy packages available but
these usually depend upon the collective
agreements in place.

11.8.3 Reasons for Dismissal

Although the employer is always free to terminate
an indefinite contract of employment, it may only
do so for a “good and sufficient cause” or in cases
of redundancy. Even so, the employee may always
contest the redundancy or the actual termination in
the Industrial Tribunal. In cases where the employee
is engaged on a fixed-term contract, the law
stipulates that if either party wishes to terminate
the employment before the time stipulated at law,
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the defaulting party has to pay to the other an
amount which is equal to half the wages that the
employee would have earned in the period
remaining. Also, according to the EIRA, fixed-term
contracts may not be terminated on the basis of
redundancy.

Generally, it is accepted that theft, misconduct and
a genuine redundancy are a “good and sufficient
cause” for termination. As with most common law
jurisdictions, the employer must show that he has a
good reason for the dismissal and that a fair and
reasonable procedure has been followed when
implementing the dismissal.

There is no minimum or maximum cap on the
award that the Industrial Tribunals may give. The
most common type of Tribunal award is financial
compensation although if the employee was not in
a position of trust, he may ask for, and be granted,
reinstatement.

In practice, when the employer does not have a
“good and sufficient cause” for termination, the
parties would negotiate an out of Court settlement
agreement pursuant to which the employer pays
the employee an ex-gratia payment and in
exchange of the ex-gratia payment the employee
waives his rights at law to file a dispute against the
employer.

11.9 Industrial Relations

11.9.1 Trade Unions

Although union membership is stronger in some
industries than in others, it can easily be said that
the Maltese working population is still highly
unionised. Major unions include the General
Workers Union (“GWU”) and the Union Haddiema
Magghudin (“UHM”) (these are general unions
covering various sectors) and the sector specific
unions such as the Malta Union of Bank Employees
("MUBE”) and the Malta Union of Teachers (“MUT").
Employer’s unions such as the Malta Employer’s
Association ("MEA”) are also popular.

The Recognition of Trade Unions Regulations
(Subsidiary Legislation 452112 of the laws of Malta,
hereinafter referred to as the “Recognition
Regulations”) regulates the recognition of trade
unions within the workplace and further outlines
the verification process in order to determine
whether the union is a recognised union. According
to the Recognition Regulations, in cases of
recognition, a trade union representing 50+1%
member workers within a given bargaining unit is
usually recognised.
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11.9.2 Collective Agreements

Collective agreements are popular in the traditional
sectors of employment such as manufacturing and
tourism and these agreements usually regulate
matters such as pay, working hours, holidays,
dispute procedures and procedures to deal with
redundancy. Collective agreements are considered
to be private agreements that are binding on the
parties.

11.9.3 Trade Disputes

Maltese law does not have a comprehensive “strike
law” or any enshrined right to strike. Rather, unions
are granted statutory protection from liability,
which they would otherwise incur under tort law,
when taking industrial action pursuant to a trade
dispute. It is debatable whether an employee who
takes industrial action loses the right to pay during
that period. It is however unfair to dismiss an
employee who is taking part in “official” industrial
action.

11.10 Information, Consultation
and Participation

There are at present no formalised requirements for
employee participation in Malta, although some
employers operate share schemes as an additional
remuneration incentive. However, obligations do
arise with respect to consultation and the provision
of information to appropriate representatives
(these are usually either elected employee
representatives or representatives of a recognised
trade union).

The obligation for employers to inform and consult
are the following:

In the case of a collective redundancy, as
defined in the Collective Redundancies
(Protection of Employment) Regulations
(Subsidiary Legislation 452.80 of the laws
of Malta) if proposed to take place within a
period of 30 days, consultation with
appropriate representatives must take
place at the earliest possible opportunity.

Employers are required to provide certain
information to appropriate representatives
upon the transfer of an undertaking as
defined in the Transfer of Business
(Protection of Employment) Regulations
(Subsidiary Legislation 452.85 of the laws
of Malta).

Employers must consult with employees
on health and safety matters. Consultation
has to be with the worker’s health and
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safety representatives as elected by the
workforce or with employees directly.

Under the European Works Council
Directive 94/45/EC, any undertaking or
group of undertakings with at least 1,000
employees in the EU and 150 employees in
more than one EU State may have to set
up a works council or a procedure for
informing and consulting employees at
European level. This directive has been
implemented in Malta via the European
Works Council Regulations (Subsidiary
Legislation 452.86 of the laws of Malta).
While the initial establishment of the
employee negotiating body is quite clearly
regulated, subsequent negotiations are
generally up to the parties to regulate.

Directive 2005/56/EC of the European
Parliament and of the Council of the 26
October 2005 on Cross Border Mergers of
Limited Liability Companies which has
been transposed via the Employee
Involvement (Cross-Border Mergers of
Limited Liability Companies) Regulations
(Subsidiary Legislation 452.103 of the laws
of Malta) lays down the criteria for
participating rights and information and
consultation rights.

The Maltese government has also
implemented the Employee (Information
and Consultation) Regulations (Subsidiary
Legislation 452.96 of the laws of Malta)
which oblige employers who employ 50
employees and above to have a system of
information and consultation with the
employee’s representatives on matters
which are likely to lead to substantial
changes in the work organisation or
contractual relations.
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CHAPTER 12:
TAXATION

Malta’s tax legislation is modelled on UK legislation
and reference is frequently made to English case-
law for the purpose of interpretation. The Income
Tax Act (Chapter 123 of the laws of Malta), the
Income Tax Management Act (Chapter 372 of the
laws of Malta) and the Duty on Documents and
Transfers Act (Chapter 364 of the laws of Malta)
are the three main pieces of legislation. Maltese
fiscal laws have, however, been subject to various
amendments throughout the years. Malta has
evolved from its initial tag as an “offshore” centre in
the 1980s to an “onshore” financial centre within
the EU since May, 2004. Malta’s taxation system
was scrutinised in detail by the EU at the time of
Malta’s accession to the EU in 2004. Certain
changes were made in 2007 to Malta’s tax system
to address concerns raised by the EU Commission
during such discussions, and Malta has since then
consolidated its attractiveness as a serious
jurisdiction from which business can be conducted
within the EU and in a tax efficient manner.

Malta has retained the cornerstone of its tax
system, namely the imputation system of taxation
of dividends whereby shareholders are imputed
with the tax suffered by the company on
distributed profits. Apart from the imputational tax
credit, tax refunds are now available in varying
degrees to all shareholders of Maltese companies
without discrimination and irrespective of whether
the said company is deriving such profits from
outside Malta or not.

Income tax is payable on (i) income and (ii) capital
gains derived from the transfer of certain
chargeable assets, including:

the transfer of the ownership of, or usufruct
over, immovable property or any rights
thereon;

the transfer of the ownership, or usufruct of,
or from the assignment or cession of any
rights over, any securities, business, goodwill,
copyright, patents, trademarks and trade-
names; or

gains or profits arising from a transfer of the
beneficial interest in a trust; or

the transfer of ownership, or usufruct of, or
from the assignment or cessation of any
rights over, any interest in a partnership.

Maltese resident individuals are taxed at
progressive rates with the highest rate being 35%,
whereas Maltese companies are taxed at a flat rate
of 35%. However, the availability of tax refunds for
shareholders of Maltese companies in certain cases
may significantly lower the effective tax burden.

A company is considered resident in Malta for tax
purposes if it is incorporated in Malta irrespective
of its place of management and control. Non-
Maltese companies whose control and

management are exercised in Malta are also
considered to be tax resident in Malta but would
only be chargeable to tax on: (i) their income/
capital gains arising in Malta; and (ii) on any income
arising outside abroad and remitted to Malta.

Local investment income (and certain foreign
source investment income when paid through an
authorised financial intermediary) is subject to a
final tax liability of 15%.

Non-residents are exempt from tax on any interest
arising in their favour from Malta sources.

The transfer of shares and other securities give rise
to a liability for payment of stamp duty in terms of
the Duty on Documents and Transfers Act.
Documents in virtue of which marketable securities
are transferred by or to any person resident in
Malta attract stamp duty. However, an exemption
from stamp duty in the case of acquisitions and/ or
disposals of marketable securities can be obtained
if any if the following conditions are satisfied by the
Maltese company:

the Maltese company: (a) carries on more
than 90% of its business interests outside
Malta; and (b) has more than half of its
ordinary share capital, voting rights and
rights to profits, held by persons who are
not resident in Malta, and who are not
owned or controlled by, directly or
indirectly, nor act on behalf of, an
individual or individuals who are ordinarily
resident and domiciled in Malta;
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the Maltese company: (a) either expects to
have more than half of its distributable
profits allocated to its Foreign Income
Account or none of its assets are situated
in Malta; and (b) has more than half of its
ordinary share capital, voting rights and
rights to profits, held by persons who are
not resident in Malta and who are not
owned or controlled by, directly or
indirectly, nor act on behalf of, an
individual or individuals who are ordinarily
resident and domiciled in Malta; and (c) has
been determined as having its majority of
its business interests situated outside
Malta;

the Maltese company is licensed as
collective investment scheme; or

the Maltese company is a person holding
an investment services licence issued
under the Investment Services Act
(Chapter 370 of the laws of Malta) and
whose activities comprise the provision of
management, administration, safekeeping
or investment advice to collective
investment schemes.

In order to qualify for the exemption in any of the 4
aforementioned cases, the Maltese company must
not own any immovable property in Malta nor hold
any shares in another company which directly or
indirectly holds immovable property in Malta.

In the case of an exemption based on any of criteria
(i) or (ii) above, the exemption will no longer be
applicable if the shares of the Maltese company are
acquired by an individual who is ordinarily resident
and domiciled in Malta, or by any other person
(other than another company in possession of a
stamp duty exemption under Article 47(3) of the
Duty on Documents and Transfers Act) who is
owned or controlled, or acts on behalf of, an
individual who is ordinarily resident and domiciled
in Malta.

As a general rule, VAT is charged on every supply
of goods or services that takes place in Malta made
for a consideration by a taxable person acting as
such. The standard VAT rate in Malta is 18%. A
reduced rate of 7% applies to hotel accommodation
and licensed premises, whereas a reduced rate of
5% applies to supply of electricity, works of art,
collectors’ items and antiques, certain
confectionary products, medical accessories,
printed maters and others. A 0% rate applies to,
inter alia, exports, intra-community supplies made
to taxable persons, international transport, and the
supply and repair of commercial aircraft and
vessels. Furthermore, other supplies are exempt
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from VAT in Malta, including the transfer and
certain rentals of immovable property, insurance,
banking and investment services.

Malta has concluded Double Taxation Agreements
with a considerable number of countries to ensure
that the same income is not taxed twice in cross-
border situations - see Appendix D for a full list and
the applicable maximum rates of withholding tax
payable by persons from Treaty countries when
making payments of dividends, royalties or interest
to a Maltese person pursuant to the relevant
Double Taxation Agreement. Most of the Double
Taxation Agreements to which Malta is a party are
principally modelled on the OECD Model Double
Taxation Convention on Income and on Capital. The
wide Treaty network makes Malta an attractive
jurisdiction for the location of companies which are
in receipt of income or capital gains from Treaty
countries.

12.1 Refunds and Participating
Holding Exemption

Subject to certain conditions, tax refunds may be
claimed and obtained by the shareholders of a
Maltese company upon a distribution of dividends
by the company.

Refunds are available in respect of taxed profits
allocated to the Foreign Income Account (“FIA”)
and the Maltese Taxed Account (“MTA”). The FIA
consists of an exhaustive list of income which is
considered to arise outside Malta or is closely
connected to such income. It mostly refers to
passive income though trading profits may also be
allocated to the FIA in certain circumstances. The
MTA is a default taxed account to which all taxable
profits which have not been allocated to the FIA,
the Final Taxed Account and Immovable Property
Account, would be allocated.

The standard refund is of 6/7ths of the tax paid by
the company, but this is reduced to:

5/7ths where the company’s income consists
of passive interest and royalties; and

2/3rds where the company’s income was
allocated to the FIA and double taxation
relief is claimed. In this case, a type of tax
sparing relief known as the Flat Rate Foreign
Tax Credit at a rate of 25% would be
available for the company when computing
its tax liability and effectively reduces the tax
payable by it.

Refunds are gross of actual double taxation relief
such that if any material foreign tax is suffered, this
may significantly reduce the net Malta tax paid.
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Furthermore, where income or gains allocated to a
company’s FIA are derived from a “participating
holding” (“PH”) or from the transfer of such PH, the
company may opt to claim a participation
exemption and not pay any tax on such income or
gains. Alternatively, if the company opts to pay tax,
the refund available to shareholders is 100% of the
Malta tax paid by the company.

A PH inter alia exists if a Maltese resident company
has an equity holding (including units in funds and
interests in a partnership) in a non-resident
company or certain partnerships where such
holding confers an entitlement to at least 10% of
any two of the following rights:

a right to vote;

a right to profits available for distribution;
and

a right to the assets available for
distribution on a winding up.

Other commonly utilised criteria for a PH are:

where the Maltese company has an
investment which represents a total value of
at least 1,164,000 (or equivalent in other
currencies) and the holding is held for an
uninterrupted period of 183 days; or

when on account of its holding (and even if it
holds less than the 10% of the equity shares
referred to above), the company has a
certain level of control and/ or other rights
(e.g. share pre-emption rights, director
appointment rights) in the entity not resident
in Malta.

In respect of dividends received from a PH, the
exemption applies only if 1 out of 3 anti-abuse tests
is satisfied. The test would be satisfied if:

the holding is in an EU incorporated or
resident entity; or

the foreign entity is subject to any foreign tax
of at least 15%; or

the foreign entity does not derive more than
50% of its income from passive interest or
royalties.

If the holding does not fall within any of these three
“safe harbours”, the “participation exemption” can
nonetheless be availed of if:

the “participation holding” or equity held by
the Malta company is not a “portfolio
investment” as defined in the Income Tax
Act; and
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the foreign company has already been
subject to any foreign tax at a rate of 5% or
more, or the “passive interest or royalties” of
the foreign company have already been
subject to foreign tax at a rate of 5% or more.

12.2 Certain Features Relevant for
Cross-Border Tax Structures

In view of Malta’s full imputation system of taxation
of dividends, no further Maltese tax is payable by
the shareholders in respect of any taxed profits
received from a Maltese company by way of
dividend. Non-resident shareholders are not
obliged to file a Maltese tax return in respect of
dividends received.

Subject to certain conditions, refunds are not
taxable in the hands of non-resident shareholders
and are paid by the Commissioner of Inland
Revenue in Malta on production of an appropriate
dividend voucher. Refunds of Malta tax must be
paid by the Commissioner of Inland Revenue to the
respective shareholder by not later than 14 days
after they become due. Claims for this refund are
time-barred after 4 years. Refunds are payable in
the same currency in which the profits were
charged to tax.

No withholding taxes apply in respect of royalties
and interest payable to non-residents. This
exemption applies provided the:

the person is not engaged in any trade or
business in Malta to which the interest or
royalties are effectively connected; and

the beneficial owner is non-resident and is
not owned and controlled, directly or
indirectly by, nor acts on behalf of, individuals
who are ordinarily resident and domiciled in
Malta.

There are no Maltese withholding taxes on profits
or capital gains derived by non-residents on a
transfer of shares in companies which do not own
directly or indirectly immovable property in Malta.
This exemption is subject to the same beneficial
ownership test as that applicable for royalties and
interest.

12.3 Notional Interest Deduction
Rules

Malta has Notional Interest Deduction Rules which
apply in respect of income derived from basis year
2017 onwards by Maltese companies, Maltese
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partnerships, and permanent establishments in
Malta of foreign companies (the “Qualifying
Entities”).

The rationale behind these rules is to enable
deductions to be claimed by such Qualifying
Entities for notional interest deemed to have been
incurred on their “equity”, thereby bringing about a
more level playing field on the tax front for equity
financing when compared to debt financing. Such
Qualifying Entities could already claim a deduction
for tax purposes in respect of any debt financing
costs incurred by them.

The rules provide for the method in which the
notional interest deduction can be claimed for
every financial year, this being a multiplication of:

the Qualifying Entity’s “Risk Capital” as at the
year end;

by

the Reference Rate, namely the risk free rate
set by reference to the yield to maturity on
Malta Government Stocks with a remaining
term of approximately 20 years (currently
around 2%) plus a premium of 5%.

The Qualifying Entity’s “Risk Capital” includes its
share capital, share premium, positive retained
earnings, interest free loans or other debt, and any
other reserves resulting from a contribution to the
Qualifying Entity, as well as any other reserve
shown in the financial statements as “equity”.

For every financial year, a Qualifying Entity can, at
its option, claim by way of a deduction against its
chargeable income, a notional interest of up to 90%
of its chargeable income (excluding any grossing-
up of its income through use of the flat rate foreign
tax credit).

When a Qualifying Entity claims a notional interest
deduction in any year, an amount equal to such
deduction is deemed for Maltese tax purposes to
have been received by the shareholders or partners
of the Qualifying Entity as deemed interest income.
Such deemed income would be taxable in the
hands of any individual recipient depending on
whether or not that individual is subject to tax in
Malta. The 15% rate of tax for investment income
would not be applicable in such a case. The tax
position of any non-resident individual would also
need to be analysed in his country of residence in
respect of any such deemed interest income.

If the shareholder/ partner of a Qualifying Entity is
itself another Qualifying Entity, the deemed interest
income is neutralised since the afore-said
shareholder/ partner can claim a notional interest
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deduction which is equal to the deemed income,
and without the 90% limitation.

If a Qualifying Entity claims a notional interest
deduction, an amount equal to 110% of the profits
which benefitted from the deduction are to be
allocated to its final tax account. No tax refunds are
available for the shareholders of the Qualifying
Entity in respect of such amount.

Where the notional interest deduction in any year
exceeds 90% of the chargeable income of the
Qualifying Entity, the excess can be carried forward
indefinitely for use in future years.

12.4 Taxation Of Expatriate
Employees

A Maltese Company engaged in trading activities is
permitted to employ expatriate personnel. In terms
of the Income Tax Act, tax is only payable by
resident and non-domiciled expatriates on any
amounts arising or received in Malta. The normal
rates of personal taxation rise progressively to a
maximum tax rate of 35%. No tax is payable by
expatriates on capital gains arising outside Malta.

12.4.1 Executives in the Financial Services
Industry

Persons who are not domiciled in Malta and who
hold an executive position in the financial services
industry in Malta may opt to have their
employment income derived from such office taxed
at a flat 15% rate of tax.

The beneficial 15% flat rate of tax may only be
availed of if the employee:

derives income from a qualifying contract
of employment; and

has an annual income of at least 82,881
(basis year 2017), as adjusted annually for
inflation; and

performs certain employment activities
with a company licensed and/ or
recognised by the Malta Financial Services
Authority ("MFSA”); and

satisfies a number of other conditions.

For non-EU nationals, the following additional two
conditions must also be satisfied:

the person must not be physically present
in Malta, in aggregate, for more than 4
years (unless he exceeds his stay in
accordance with a one-time extension);
and
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the person cannot, directly or indirectly,
acquire real estate in Malta or hold any

direct or indirect beneficial interests in

such real estate.

A person wishing to avail himself of the 15% flat rate
of tax must first apply to the MFSA for a
determination that he is eligible to be taxed at this
rate and in accordance with the aforementioned
conditions.

The benefit of the 15% flat rate of tax can be availed
of for employment income earned during calendar
year 2010 and subsequent years up to a maximum
period (which may be extended once) of:

5 consecutive years for nationals of EU
countries, Switzerland, Norway, Lichtenstein
and Iceland; and

4 consecutive years for other nationals.

Restricted periods apply to persons who were
already performing employment activities in Malta
prior to 1 January 2011.

12.4.2 Tax Benefits for Investment
Services and Insurance Expatriates

Certain tax benefits apply to a person who gqualifies
as an “investment services expatriate” or “insurance
expatriate”, and is:

either not ordinarily resident and not
domiciled in Malta; or

was not resident in Malta for a minimum
period of 3 years immediately preceding the
year he commences employment with an
investment services company or an insurance
company and during such period the
individual has been engaged on a full time
basis in a similar position outside Malta.

An investment services expatriate or an insurance
expatriate should not be liable to income tax on the
following expenses incurred by the insurance
company or the investment services company for
the benefit of the expatriate or his immediate
family:

removal costs in respect of relocation to or
from Malta;
accommodation expenses incurred in Malta;

travel costs in respect of visits by the
expatriate to his immediate family to or from
Malta;

provision of a car for the use of the
expatriate in Malta;
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an allowance of not more than Euro 600 per
calendar month;

medical expenses and medical insurance;
and

school fees in respect of the children of the
expatriate.

The above exemption will apply to the expatriate
for the 10 consecutive years starting from the date
when the expatriate is first subject to tax in Malta.
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CITIZENSHIP AND RESIDENCY

13.1 The Individual Investor
Programme

By virtue of the Individual Investor Programme of
the Republic of Malta Regulations (Subsidiary
Legislation 188.03 of the laws of Malta, hereinafter
referred to as the “lIP”), Malta grants naturalisation
by investment, after a rigid and thorough due
diligence process, to foreign high net worth
individuals and their families (including, unlike some
other programmes, the parents and grandparents
of the main applicant, the spouse, as well as the
children of either spouse) who are of a reputable
standing.

The principal investment required under the IIP,
now well tried and tested, takes the form of a
monetary contribution to the National
Development and Social Fund established by the
Government of Malta for the purpose of bringing
about qualitative improvements in Malta through
public interest, social and capital projects. The lIP is
the first programme of its kind to have had its
validity officially recognised by the European
Commission.

Identity Malta Agency is the official agency of the
Government of Malta for citizenship, passports and
acts of civil status and is the entity which is
officially responsible for the implementation of the
lP.

The acquisition of Maltese
citizenship through the IIP does not
of itself have any specific tax
implications from a Maltese law
perspective

13.1.1 Features of the IIP

The acquisition of citizenship occurs on the
date of issue of the “Certificate of
Naturalisation”. Children born before this
date will not automatically become Maltese
citizens. However, children born after this
date will become Maltese citizens.

The names of all persons acquiring Maltese
citizenship during the previous 12 month
period, whether by registration, naturalisation
or under the IIP, are published once annually
in the Malta Government Gazette. Therefore,
applicants who are naturalised under the IIP
are not singled out.

Once all requirements are fulfilled and the
Certificate of Naturalisation has been issued,
Maltese citizenship is considered to have
been granted permanently.

The acquisition of Maltese citizenship
through the IIP does not, of itself, have any
specific tax implications from a Maltese law
perspective.

The lIP is the first programme of its
kind to have had its validity officially
recognised by the European
Commission
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13.1.2 Benefits of the IIP

Non-EU applicants who successfully acquire
citizenship under the IIP benefit from:

significantly improved mobility within the
member states of the EU and the European
Free Trade Association ("EFTA™);

visa-free travel to more than 160 countries,
including the USA, Canada and the UK; and

an unrestricted right to live and work within
all the Member States of the EU.

13.1.3 Eligibility of the IIP

In order to qualify for citizenship under the IIP, the
main applicant must:

be at least 18 years old;

meet the application requirements outlined in
the lIP;

provide proof of residence in Malta for a
period of 12 months preceding the day of
issuance of the Certificate of Naturalisation;
and

provide proof that the he and his dependants
are covered by a global health insurance
policy of at least 50,000 per person per
annum and that they are capable of
maintaining this cover indefinitely.

The Maltese language is not a
requirement for naturalisation and
no citizenship tests are carried out.

13.1.4 Contribution and Investment
Requirements

The main applicant must satisfy the following
contribution and investment requirements:

a contribution of 650,000 must be made to
the National Development and Social Fund;

a residential property in Malta with a
minimum value of 350,000 must be
purchased or a residential property in Malta
must be leased for a minimum annual rent of
16,000, subject to the obligation of not
selling or terminating the lease for at least 5
years;

an investment in stocks, bonds or other
investment vehicles worth a minimum of
150,000 as may be identified from time to
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time by Identity Malta Agency, such
investment to be held for at least 5 years.

13.1.5 How to Apply

An individual who would like to apply for
naturalisation under the [IP must apply to Identity
Malta Agency through the medium of an approved
or accredited person.

The IIP specifies a minimum period of 6 months and
a maximum period of 24 months for the completion
of the application process. However, in the majority
of cases the process takes between 14 and 18
months.

13.1.6 Table of Contribution and Fees

Contribution to the National
Development and Social Fund

Main Applicant €650,000
Spouse €25,000
Each dependant child aged 0-17 €25,000
Each dependant child aged 18-26 €50,000
Each dependant aged 55 or above €50,000
Due Diligence Fees (payable on

submission of application)

Main Applicant €7,500
Spouse €5,000
Each dependant child aged 0-12 €0

Each dependant child aged 13-17 €3,000
Each dependant child aged 18-26 €5,000
Each dependant aged 55 or above €5,000
Identity Malta Agency Fees

Passport Fees (per person) €500
Bank Charges (per application) €200

Once all requirements are fulfilled
and the Certificate of Naturalisation
has been issued, Maltese citizenship
is considered to have been granted

permanently.
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13.2 The Malta Residency and Visa
Programme

The Malta Residency and Visa Programme (the
“MRVP”) operates in terms of the Malta Residence
and Visa Programme Regulations (Subsidiary
Legislation 217.18 of the laws of Malta, hereinafter
referred to as the “Visa Regulations”). The MRVP
enables individuals who are not EU, EEA or Swiss
nationals to apply for and be issued with a
certificate which is deemed to constitute a
residence permit (the “Certificate”). This residence
permit grants the beneficiary (and his registered
dependants) the right to reside, settle and remain
indefinitely in Malta.

The Malta Residence and Visa Agency (the
“Agency”) is the Government of Malta entity
officially responsible for implementing the MRVP.
Each application has to be administered by a
registered accredited person, or by an approved
agent registered with the Agency.

The MRVP, unlike the IIP, does not lead to
naturalisation, and benefiting from the MRVP does
not automatically entitle beneficiaries to
naturalisation under the IIP. The IIP and the MRVP
are therefore separate programmes which operate
independently from each other.

Cost effective and fast application
process

13.2.1 Features of the MRVP

The residence permit granted by the MRVP is valid
for 5 years and is automatically renewed. The
Certificate issued by the Agency is monitored
annually for the first 5 years from its issue, and
every 5 years thereafter. The Certificate does not
by itself entitle the beneficiary to any other rights
under the Immigration Act (Chapter 217 of the laws
of Malta), apart from residence. The Certificate shall
be considered to have been ipso jure withdrawn as
soon as the beneficiary infringes any of the
provisions of the Visa Regulations.

13.2.2 Benefits of the MRVP

Beneficiaries who successfully obtain a Certificate
under the MRVP benefit from:

the attainment of a permanent residence for
themselves and their registered dependants
in Malta or Gozo
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freedom of movement within the Schengen
area

eligibility to apply for Long Term Residency
in line with the Immigration Act, provided
certain specific criteria are satisfied

the option to redeem their investment after 5
years.

13.2.3 Eligibility under the MRVP

In order to qualify for a residence permit under the
MRVP, the main applicant must:

be at least 18 years old;

possess a valid travel document for himself
and his dependants;

possess health insurance in respect of all risks
normally covered for Maltese nationals for
himself and his dependants, across the whole
of the Schengen area and States associated
with the Schengen activities of the EU;

have an annual income of not less than
100,000 arising outside Malta or be in
possession of capital of not less than
500,000;

must not benefit under the Residents
Scheme Regulations (Subsidiary Legislation
123.79 of the laws of Malta); the High Net
Worth Individuals - EU, EEA/Swiss Nationals
Rules (Subsidiary Legislation 123.130 of the
laws of Malta); the Malta Retirement
Programme Rules (Subsidiary Legislation
123.134 of the laws of Malta); the Global
Residence Programme Rules (Subsidiary
Legislation 123.148 of the laws of Malta); the
Qualifying Employment in Innovation and
Creativity (Personal Tax) Rules (Subsidiary
Legislation 123.141 of the laws of Malta); or
the Highly Qualified Persons Rules
(Subsidiary Legislation 123.126 of the laws of
Malta).

13.2.4 Contribution and Investment
Requirements

The main applicant must also satisfy the following
contribution and investment requirements:

either purchase immovable property situated
in Malta at a price of not less than 320,000
or rent property in Malta for not less than
12,000 per annum, which property (whether
in the case of sale or lease) needs to remain
so held for a minimum of 5 years from the
date of the Certificate; by way of special
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concession, if property is situated in Gozo or
in the South of Malta, the purchase price may
start from as low as 270,000 and, if a lease is
opted for, the annual rent may start from
10,000;

hold an initial investment of 250,000 in a
form determined from time to time by the
Agency, which investment needs to be held
for a period of 5 years from the date of the
Certificate; and

pay a contribution of 30,000 (from which
the initial fee of 5,500 paid on application is
deducted).

13.2.5 How to Apply

An individual who would like to apply for residence
through the MRVP must apply to the Agency
through the medium of an approved or accredited
person.

The Visa Regulations do not specify a time period
for the completion of the application process;
however, completion of the application process is
not expected to exceed 4 months from the
submission of the application and the supporting
documentation.

13.3 Grant of Citizenship for
Exceptional Services Regulations

Naturalisation on the basis of
exceptional services rendered to the
Republic of Malta or to humanity

By virtue of the Grant of Citizenship for Exceptional
Services Regulations (Subsidiary Legislation 188.04
of the laws of Malta, hereinafter referred to as the
“Exceptional Services Regulations”) an applicant
who has rendered exceptional services to the
Republic of Malta or to humanity, or whose
naturalisation is of exceptional interest to the
Republic of Malta, may apply for Maltese citizenship
by naturalization.

The Exceptional Services Regulations clarify that
“exceptional” means “unusually excellent or
manifestly superior at a local level”
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refers primarily to contributions
by scientists, researchers,
athletes, sports people, artists and
cultural performers

13.3.1 Features of the Grant of Citizenship
for Exceptional Services

Each applicant will be subject to a 4-tier due
diligence process which will be carried out by one
or more internationally recognised, specialised due
diligence agencies.

Applications for naturalistion in terms of the
Exceptional Services Regulations will be subject to
review and evaluation by an Evaluation Board
which will then prepare a reasoned opinion setting
out the reasons why such an application should be
considered for approval. This opinion will be
referred to the Minister responsible for citizenship,
who will determine whether a certificate of
naturalization as a citizen of Malta should be
granted to the particular applicant. It is the Minister
responsible for citizenship who has the sole
authority to grant citizenship in terms of the
Exceptional Services Regulations.

The names of all persons acquiring Maltese
citizenship during the previous 12-month period,
whether by registration, naturalisation under the IIP,
or under the Exceptional Services Regulations, are
published once annually in the Malta Government
Gazette. Therefore, applicants who are naturalised
under the Exceptional Services Regulations are not
singled out.

13.3.2 Eligibility under the Exceptional
Services Regulation

In order to be eligible to apply for citizenship under
the Exceptional Services Regulations, the applicant
must:

reside in Malta for at least 8 months in the
period preceding the date of application;

except in the case of an applicant who is a
minor, provide proof of title to residential
property in Malta;

provide proof of the exceptional services
rendered to the Republic of Malta or to
humanity, or if the applicant claims that his
naturalisation is of exceptional interest to the
Republic of Malta, provide an endorsement
by a designated competent body in Malta;

be recommended by two people who are
qualified to act as sponsors for persons that
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apply for Maltese citizenship by
naturalisation; and

satisfy the application conditions set out in
the Exceptional Services Regulations.

13.3.3 How to Apply

Applications will need to be submitted in person to
the Citizenship Unit within Identity Malta Agency,
which will examine the application made.

The Exceptional Services Regulations contemplate
a roughly 12-month process for the application
process to be complete:

3 months for Identity Malta Agency to
confirm that the application is formally
correct, all relevant information provided as
well as the applicant’s background has been
verified by independent due diligence
agencies, and that an appropriate risk
weighting has been carried out;

1 month for the Citizenship Unit within
dentity Malta Agency to carry out further
background checks, if necessary, to further
review the application and to refer it to the
Evaluation Board;

6 months for the Evaluation Board to review
the application and all documentation and
reports and prepare a reasoned opinion for
the Minister responsible for citizenship. The
board may also opt to interview the applicant
or the legal representative of the competent
body endorsing the applicant; and

2 months for the Minister responsible for
citizenship to determine whether a certificate
of naturalisation as a citizen of Malta shall be
granted.

13.4 Passports

Maltese passports are not acquired easily by
persons who are not born in Malta or married to
Maltese persons, other than through the Individual
Investor Programme referred to in Section 13.1
above and the Grant of Citizenship for Exceptional
Services Regulations referred to in Section 13.3
above. The Government has discretionary powers
in this area and it does not actively encourage the
issuance of Maltese passports to foreigners unless
they are married to Maltese.
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13.5 Visas

Malta has a visa abolition agreement with a number
of countries, which include most members of the
Council of Europe. Details on the countries, the
citizens of which require a visa in order to visit
Malta can be found in Appendix C below.

Citizens of those countries which require a visa to
visit Malta need to apply for an entry visa at a
Maltese embassy or consulate of their country of
origin before proceeding to Malta. Where no
embassy or consulate is available, a written request
should be made to the Commissioner of Police or
through the Ministry of Foreign Affairs.

On 21 December 2007 Malta joined the Schengen
system at the end of a gradual process of adjusting
to the common visa regime provided by the
Convention Implementing the Schengen
Agreement.

Maltese nationals and citizens (including those
naturalised through the Individual Investor
Programme referred to in Section 13.1 above and
the Grant of Citizenship for Exceptional Services
Regulations referred to in Section 13.3 above) are
eligible to apply for admission into the United
States of America under the Visa Waiver Program
(VWP).

13.6 Work Permits

Work permits may be needed in order for foreign
nationals to work in Malta. Further detail on work
permits can be found in Section 11.3.2.
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14.1 Preliminary

The Malta Financial Services Authority (the
“MFSA”) is the single regulator vested with
responsibility to regulate and supervise financial
services in Malta. The MFSA is established under
the Malta Financial Services Authority Act, (Chapter
330 of the laws of Malta, hereinafter referred to as
the "MFSA Act”) and it has the legal status of a
body corporate having a distinct legal personality.

lts current responsibilities include the regulation
and supervision of capital markets, the banking
industry, financial and electronic money institutions,
the insurance business, investment funds,
investment services, regulated markets, pension
products, retirement schemes, as well as trustees.
The MFSA took over the functions of the Malta
Financial Services Centre (which was responsible
for insurance business and investment services),
the Central Bank of Malta, insofar as these related
to the regulation of banks (also referred to as
“credit institutions”) and financial institutions, and
the Malta Stock Exchange (previously responsible
for listing of securities on the Malta Stock
Exchange).

The MFSA is also the Listing Authority for the
purposes of the Financial Markets Act (Chapter 345
of the laws of Malta) and the Resolution Authority
for the purpose of Directive 2014/59/EU and the
Recovery and Resolution Regulations (Subsidiary
Legislation 330.09 of the laws of Malta).

The MFSA also has other functions emanating from
law, such as promoting the general interests and
legitimate expectations of consumers of financial
services, promoting fair competition practices and
consumer choice in financial services, and
monitoring the working and enforcement of laws
that affect consumers of financial services in Malta.
The MFSA is also empowered to issue directives
and guidelines regulating the procedures and
duties of persons licensed or authorised by it, or
falling under its regulatory or supervisory functions.
The Registry of Companies also forms part of the
MFSA, with the Registrar of Companies being
generally responsible for ensuring compliance with

the Companies Act (Chapter 386 of the laws of
Malta). The MFSA premises also

house the Inland Revenue Department’s
International Tax Unit, which complements the
services offered by the MFSA to operators in the
financial services sector.

The responsibilities of the MFSA are complemented
by the functions of the Central Bank of Malta (the
“CBM”) whose primary objective is that of
maintaining price stability and this within the
context of the CBM participating in the European
System of Central Banks. The CBM s tasks also
include that of ensuring the stability of the financial
system and overseeing and regulating the
operation of payment systems.

Malta’s accession as a full Member State of the EU
proved to be a watershed year for the
establishment of Malta as an international financial
services centre. The funds and captive insurance
industry (together with the establishment of
remote internet gaming operations in Malta) were
the biggest growth areas over the past few years.

The EU passport opportunities, the sophisticated
and flexible legal regime, coupled with various
double taxation treaties (mostly with exchange of
information provisions based on the Organisation
for Economic Cooperation and Development
("OECD”) model, details of which can be found in
Appendix D) and a re-dimensioning of fiscal
incentives, have contributed to positioning Malta as
a jurisdiction of choice for financial services
businesses wishing to establish a presence in the
EU.

14.2 Banking and Financial
Institutions

14.2.1 General

Banking business in Malta is regulated by the
Banking Act (Chapter 371 of the laws of Malta,
hereinafter referred to as the “Banking Act”) which
derives its main regulatory concepts and
supervisory practices from the relevant EU
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regulations and directives. With the advent of the
EU Single Supervisory Mechanism (in November
2014), banks which are deemed to be “Significant”
within the criteria set out in the Capital
Requirements Directive IV (the “CRD IV”) and the
Capital Requirements Regulation (“CRR”), are
subject to the direct supervision of the European
Central Bank (the “ECB”). The MFSA retains
responsibility for the “Less Significant Banks”, in
close cooperation with the ECB.

The term “business of banking” in Maltese law
refers to the business of a person who accepts
deposits of money from the public withdrawable or
repayable on demand or after a fixed period, or
who borrows or raises money from the public
(including the borrowing or raising of money by the
issue of debentures or debenture stock or other
instruments) and, in either case for the purpose of
employing such money in whole or in part by
lending to others or otherwise investing for the
account and at the risk of the person accepting
such money. This applies whether the person does
SO as principal or as agent, and if carried out as a
regular feature of the person’s business. The
business activities of a credit institution (i.e. a bank)
may, besides the business of banking, include any
or all of the additional activities listed in the
Schedule to the Banking Act, which includes
financial leasing, payment services, portfolio
management and advice, safe custody services,
issuance of electronic money and others.

It may also be the case that a bank would be
required to obtain more than one licence
depending on its proposed activities.

Banks are either set up as Maltese banks with a
head office in Malta or as a branch or a subsidiary
of a foreign bank. The latter may also set up a
representative office in Malta for the promotion or
assistance of banking business carried on overseas.

14.2.2 Banks from EU or EEA States

Any bank authorised by an authority in the
EU or the EEA (a “European Credit Institution” or
“ECI”) can use its EU passport to establish a branch
in Malta or provide cross-border services in Malta
without the requirement of obtaining a separate
licence from the MFSA. A number of conditions
need to be satisfied before this right may be
availed of, including that the ECI must notify its
home State regulatory authority of its intention to
establish a branch in Malta or to provide cross-
border services in Malta.

In the case of an ECI operating in Malta through a
branch, the home State authority of the ECl is
afforded the right, after having informed the MFSA,
to conduct on-site verifications in Malta of certain
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information held by an ECI. The foreign authority
may also request the MFSA to carry out such
verifications. The MFSA may also itself carry out
on-site verifications of branches established in
Malta to discharge its responsibilities under
applicable law.

Subsidiary regulations also provide for the exercise
of passporting rights by Maltese credit institutions.
Effectively, therefore, a licence to carry on the
business of banking issued in Malta entitles the
bank to establish branches or to provide cross-
border services in all the States of the EU or the
EEA with minimal formalities. This has proved to be
of significant interest to promoters who have
chosen to use Malta as a platform for launching
their banking activities into Europe.

14.2.3 The Depositor Compensation
Scheme

The Depositor Compensation Scheme (the
“Scheme”) is a rescue fund for depositors of failed
banks which are licensed by the MFSA. The
Scheme is managed by a Committee appointed by
the MFSA. The Scheme covers “eligible” deposits
made with banks licensed under the Banking Act
incorporated in Malta including their branches
operating anywhere in the EEA.

The total compensation is subject to a limit of
100,000 per depositor (irrespective of the number
of accounts held by that depositor with a failed
bank), although there may be instances where the
depositor is entitled to receive additional
compensation (up to 500,000) for specific
balances. The Scheme covers all currencies
without distinction, although in the event that the
Scheme pays compensation, it will pay such
compensation in Euro. The Scheme will not deduct
or take into account any amounts due by the
depositor to that failed bank, such as amounts due
in respect to loans and overdrafts.

14.2.4 Financial Institutions

The Financial Institutions Act (Chapter 376 of the
laws of Malta, hereinafter referred to as the
“Financial Institutions Act”) regulates non-bank
financial institutions, namely, institutions which do
not fund their activities through the taking of
deposits. The activities which may be undertaken
by financial institutions include lending, financial
leasing, venture or risk capital, payment services,
issuing and administering means of payment,
underwriting share issues and the participation in
such issues and others, money broking and issuing
of electronic money. Financial institutions are
subject to licensing and supervision by the MFSA.,
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14.2.5 Basic Licence Conditions

Obtaining a licence under the Banking Act or the
Financial Institutions Act broadly involves
satisfying, inter alia, the following requirements:

submission of the requisite application for
authorisation and the required
documentation and information;

having own funds, whether in Euro or in
another currency acceptable to the MFSA,
which amount to not less than Euro
5,000,000 (in relation to credit
institutions) or such other amount as may
be established by the MFSA (in the case of
financial institutions, the amount of own
funds is established by the MFSA);

at least 2 individuals must effectively direct
the licensed entity’s business in Malta;

all qualifying shareholders, controllers and
all persons effectively directing the
business are to be suitable persons to
ensure the sound and prudent
management of the business.

The MFSA (jointly with the ECB in the case of
banks) is bound to determine an application for a
licence within 6 months (3 months in the case of a
financial institution) of receipt of an application
(but subject to receipt of such additional
information as may be requested by the MFSA
throughout the application process). In any event,
an application must be determined within 12
months of its receipt (6 months in the case of a
financial institution).

Licensed banks and financial institutions must at all
times comply with the conditions of the particular
licence and the regulator also has extensive rights
to request information and to carry out inspections
for regulatory purposes.

14.2.6 Payment Institutions and Electronic
Money Institutions

The Payment Services Directive (Directive
2007/64/EC) was transposed into Maltese law by
means of, inter alia, the Financial Institutions Act.
This resulted in the introduction of payment
institutions being recognised and regulated under
the Financial Institutions Act.

Payment institutions may engage in activities such
as providing services enabling cash to be placed on
a payment account, as well as all the operations
required for operating a payment account,
execution of payment transactions, issuing and/or
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acquiring of payment instruments and money
remittance.

The concept of “electronic money institutions”,
namely an institution, other than a bank, which
issues means of payment in the form of electronic
money also falls to be governed by the Financial
Institutions Act following recent amendments to
legislation.

14.3 Fintech and Blockchain
Technology

To date there are about 40 entities providing
payment services and/ or issuing electronic money
in or from Malta. It is often held that these payment
institutions and electronic money institutions have
been the forerunners of fintech companies in Malta.
As a jurisdiction, Malta manages to combine the
expertise of an international financial services
centre with the existing technological knowledge in
various ICT sectors and other industries, such as
the online gaming industry, which is heavily
dependent on technological knowledge.

Over the past year, Malta has witnessed the
emergence of a number of new players on the
market such as crowdfunding platforms, virtual
currency issuers, virtual currency exchange
platforms and many others. Initial coin offerings
and initial token offerings (commonly referred to
ICOs/ ITOs respectively) have also been on the rise
as many entities have been utilising blockchain
technology as a medium to raise finance.

Since most of these entities are start-ups, GANADO
Advocates has set up its own initiative, Project
ANEW, which assists a number of start-ups
especially within the fintech and blockchain space.

The government of Malta has also utilised
blockchain technology to issue education
certificates. This is one of many initiatives which the
government of Malta has embarked on as part of its
mission to establish Malta as a global capital of
blockchain expertise.

14.4 Investment Services

The Investment Services Act (Chapter 370 of the
laws of Malta, hereinafter at times referred to as the
“ISA”) provides for a regulatory regime for
investment services providers. Reflecting applicable
EU legislation (including Directive on Markets in
Financial Instruments (recast) (Directive
2014/65/EU) which is also referred to as “MiFID 2),
the ISA sets the parameters for a licensing regime
for persons acting from or in Malta as principals or
agents, managing investments, acting as trustees,
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custodians (depositories) or nominees or providing
investment advice in relation to the following:

any “investment instrument”, including
securities, units in collective investment
schemes, options, warrants, futures, and
contracts of differences; or

any scheme or arrangement involving an
investment instrument; or

any collective investment scheme, whether
of a retail nature or otherwise.

Licence applications are considered on a case by
case basis by the MFSA which is the regulator of all
financial services business in Malta and is also
responsible for investment services regulation and
the regulation of collective investment schemes
(please see Section 14.5 below for an overview of
the regulation of funds and their service providers
in Malta). The MFSA has issued extensive
Investment Services Rules (the “IS Rules”) which,
among other things, provide details on the
application procedure to be followed by applicants
for investment services licences and establish the
own funds and liquidity requirements for licence
holders depending on which licence category is
applicable to the particular applicant. The IS Rules
also provide for detailed conduct of business rules
to be complied with by licence holders who must
also comply with a number of other on-going
obligations. In terms of the IS Rules and the ISA, the
MFSA enjoys extensive rights to request
information from licence holders and to carry out
inspections and compliance visits at the premises
where the investment service is being offered by
the particular licence holder.

The MFSA would have to be satisfied that the
prospective licence holder is a “fit and proper
person” to provide the particular investment
services for which he is seeking a licence and that
the applicant will have appropriate systems in place
in order to comply with and observe the
appropriate rules and regulations.

In this context, the MFSA would also require
information on the track record of the applicant.
The IS Rules mention 3 criteria which should be met
in satisfaction of the “fit and proper test”:

Integrity: the applicant and its employees
must act honestly and in a trustworthy
manner in relation to their clients and other
third parties;

Competence: the persons carrying out the
activities of the applicant must act in a
knowledgeable, professional and efficient
way, in compliance with regulations. MFSA
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would look at the procedures, controls and
record keeping facilities of the applicant;
and

Solvency: this entails that the business is
subject to proper financial control and
management and that the applicant
satisfies financial resources requirements.

Presence in Malta is mandatory. Furthermore, the
“four-eyes principle” necessitates at least 2 officers
or employees of the licence holder to monitor its
operations on an on-going basis.

These individuals need not be directors of the
licence holder but must have a certain amount of
managerial responsibility. The licence holder would
also have to appoint a Compliance Officer and a
Money Laundering Reporting Officer.

Unless an exemption applies, an investment
services licence is required whether the investment
service is being provided in Malta or overseas. Such
license is necessary irrespective of the nature of the
person or entity providing such investment services
where:

the investment service is provided in Malta
by an overseas or a local firm; or

the investment service is provided overseas
by an entity constituted under the laws of
Malta.

In terms of the European Passport Right for
Investment Firms Regulations (hereinafter the
“Passport Regulations™), a European investment
firm (the “EIF”) seeking to establish a branch in
Malta, or to provide services in Malta, in the
exercise of a European right (that is essentially the
freedom of establishment and the free movement
of services as enshrined in the Treaty of Rome
consolidated in the Treaty on the Functioning of
the European Union) must satisfy the establishment
requirements, or the service conditions (as the case
may be) listed in the said Passport Regulations and
will be exempt from the requirement of applying
with the MFSA for a licence to provide such
services in or from within Malta. An EIF passporting
its services into Malta by establishing a branch in
Malta is still bound to comply with the conduct of
business rules issued by the MFSA as part of the IS
Rules.

Furthermore, an investment services firm which is
licensed in Malta by the MFSA may avail itself of its
passporting rights under both the ISA and the
Passport Regulations and offer its services in other
EU Member States.
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14.5 Investment Funds

Malta is widely considered as a competitive
alternative to other EU fund domiciles. Indeed,
since 2013 Malta has increasingly featured at the
top of ranking tables in influential hedge fund
publications as the most favoured EU fund
domicile, particularly for fund management
companies and start-up funds. Although Malta’s
competitive offering has broad appeal, fund
managers and start-up funds particularly
appreciate Malta’s reasonable establishment and
ongoing costs, accessible and well regarded
regulator, skilful and multilingual workforce, and its
first class infrastructure.

14.5.1 The regulatory regime for funds

The Maltese regulatory regime for collective
investment schemes (“CIS”) is governed by the ISA
which defines the concept of “collective investment
scheme” under Maltese law as well as imposes a
licensing requirement for CISs and their service
providers. The ISA also transposes relevant EU
legislation in relation to investment funds and their
service providers such as the EU Directive on
undertakings for collective investment in
transferable securities (Directive 2009/65/EU as
amended by Directive 2014/91/EU, hereinafter
referred to as the “UCITS Directive”), the EU
Directive on alternative investment fund managers
(Directive 2011/61/EU, hereinafter referred to as the
“AIFMD”), and the EU Directive on markets in
financial instruments (recast) (Directive

2014/65/EU, and hereinafter referred to as “MiFID").

Under the ISA it is an offence for a CIS to:

issue or create any units or carry on any
activity in or from Malta (wherever it may be
based); or

be formed in accordance with or exist under
the laws of Malta (even if exclusively issuing
or creating units or carrying on activities
outside Malta),

without a valid collective investment scheme
licence issued by the MFSA.

14.5.2 What is a collective investment
scheme?

The ISA defines a CIS as any scheme or
arrangement which has as its object or as one of its
objects the collective investment of capital
acquired by means of an offer of units for
subscription, sale or exchange and which has the
following characteristics:
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the scheme or arrangement operates
according to the principle of risk spreading;

and either:

the contributions of the participants and
the profits or income out of which
payments are to be made to them are
pooled; or

at the request of the holders, units are or
are to be repurchased or redeemed out of
the assets of the scheme or arrangement,
continuously or in blocks at short intervals;
or

units are, or have been, or will be issued
continuously or in blocks at short intervals.

The definition is purposely broad and covers both
open-end and closed-end funds, retail and non-
retail funds as well as funds where the
contributions of investors are not pooled. The
definition of a CIS under the ISA also covers
alternative investment funds (“AlFs”) as defined
under the AIFMD, undertakings for collective
investment in transferable securities (“UCITS”)
defined under the UCITS Directive as well as, since
pooling is an optional element, funds that fall
outside either category.

The definition of a CIS mandates risk spreading.
Certain categories of CIS for non-retail investors
are, however, exempt from that requirement (being
AlFs marketed to professional investors and
professional investor funds targeting qualifying or
extraordinary investors). See Section 14.5.4 below
for more details about such non-retail funds.

By means of regulations issued under the ISA, a
number of schemes or arrangements which
otherwise could satisfy the definition of a CIS are
either expressly exempt from the licensing
requirement (such as commercial joint ventures,
employee share ownership schemes or family office
vehicles - all of which would nevertheless still
require a determination in writing by the MFSA that
the exemption applies), subject to a less onerous
recognition or notification regime (such as private
collective investment schemes restricted to a small
number of close frien